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)
STATE OF WASHI NGTOQN, )
)
Appel | ant . )
)
MADSEN, J. - The trial courts in these consolidated cases held that

the provisions of Washington's 1998 Defense of Marriage Act (DOVA) that
prohi bit same-sex marriages are facially unconstitutional under the
privileges and i munities and due process clauses of the Washington State
Constitution. King County and the State of Washi ngton have appeal ed. The
pl ai ntiffs-respondents, gay and | eshian couples, renew their constitutiona
argunents made to the trial courts, including a claimthat DOVA viol ates
the Equal Ri ghts Amendnent.

The two cases before us require us to decide whether the |egislature
has the power to linit marriage in Washington State to opposite-sex
couples. The state constitution and controlling case |aw conpel us to
answer "yes," and we therefore reverse the trial courts.

In reaching this conclusion, we have engaged in an exhaustive
constitutional inquiry and have deferred to the | egislative branch as
required by our tri-partite formof government. CQur decision accords with
the substantial weight of authority fromcourts considering simlar
constitutional clains. W see no reason, however, why the |egislature or
the people acting through the initiative process would be foreclosed from
extending the right to marry to gay and | esbian coupl es in Washi ngt on.

It is inmportant to note that the court's role is limted to determ ning the
constitutionality of DOVMA and that our decision is not based on an

i ndependent deternination of what we believe the | aw should be. United
States Suprene Court Justice John Paul Stevens tal ked about the court's
rol e when he descri bed several noteworthy opinions he had witten or joined
whil e "convinced that the |aw conpelled a result that {he} would have
opposed if {he} were a legislator.”™ John Paul Stevens, United States
Suprene Court Justice, Judicial Predilections, Address to the C ark County
Bar Association, Las Vegas, Nev. 2 (Aug. 18, 2005). As Justice Stevens
expl ai ned, a judge's understanding of the lawis a separate and distinct
matter fromhis or her personal views about sound policy. 1d. at 17.

A judge's role when deciding a case, including the present one, is to
measure the chall enged | aw agai nst the constitution and the cases that have
applied the constitution. Personal views nust not interfere with the
judge's responsibility to decide cases as a judge and not as a |egislator

This, after all, is one of the three | egs supporting the rule of |aw.
Here, the solid body of constitutional |aw disfavors the concl usion that
there is aright to narry a person of the sane sex. It may be a neasure of

this fact that Justice Fairhurst's dissent is replete with citation to

di ssenting and concurring opinions, and that, in the end, it cites very
little case law that, w thout being overstated, supports its concl usions.
Per haps because of the nature of the issue in this case and the strong
feelings it brings to the front, sone nmenbers of the court have
uncharacteristically been led to depart significantly fromthe court's
limted rol e when deciding constitutional challenges. For exanple, Justice
Fai rhurst's dissent declines to apply settled principles for review ng the
| egislature's acts and instead decides for itself what the public policy of
this state should be. Justice Bridge' s dissent clains that gay marriage
will ultinmately be on the books and that this court will be criticized for
having failed to overturn DOMA. But, while sanme-sex narriage nay be the
law at a future tine, it will be because the people declare it to be, not
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because five nenbers of this court have dictated it.1 Justice J. M
Johnson's concurrence, like Justice Fairhurst's dissent, also ignores the
proper standards for reviewing legislation. And readers unfamliar with
appel l ate court review nay not realize the extent to which this concurrence
departs from customary procedures because, anpbng other things, it nerely
repeats the result and nuch of the reasoning of the court's decision on
nost issues, thus adding unnecessarily to the length of the opinions.

In brief, unless a lawis a grant of positive favoritismto a mnority
cl ass, we apply the same constitutional analysis under the state
constitution's privileges and immunities clause that is applied under the
federal constitution's equal protection clause. DOVA does not grant a
privilege or immunity to a favored mnority class, and we accordingly apply
the federal analysis. The plaintiffs have not established that they are
menbers of a suspect class or that they have a fundamental right to
marriage that includes the right to narry a person of the sane sex.
Therefore, we apply the highly deferential rational basis standard of
review to the legislature's decision that only opposite-sex couples are
entitled to civil marriage in this state. Under this standard, DOVA is
constitutional because the legislature was entitled to believe that
limting marriage to opposite-sex couples furthers procreation, essential
to survival of the human race, and furthers the well-being of children by
encouraging famlies where children are reared in honmes headed by the
children's biological parents. Allow ng sanme-sex couples to marry does
not, in the legislature's view, further these purposes.2 Accordingly,
there is no violation of the privileges and i munities cl ause.

There also is no violation of the state due process clause. DOVA
bears a reasonable relationship to legitimte state interests --
procreation and child-rearing. Nor do we find DOVA invalid as a violation
of privacy interests protected by article I, section 7 of the Wshi ngton
State Constitution. The people of Washington have not had in the past nor
at this tine, are they entitled to an expectation that they nmay choose to
marry a person of the same sex.

Finally, DOVA does not violate the state constitution's equal rights
amendnent because that provision prohibits |laws that render benefits to or
restrict or deny rights of one sex. DOMA treats both sexes the sang;
neither a man nor a worman may narry a person of the sanme sex.

FACTS

In 1996, while a state constitutional challenge to same-sex marriage
was pending in Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44, reconsideration
granted in part, 74 Haw. 645, 875 P.2d 225 (1993), Congress enacted the
federal Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419
(1996), which provides that for purposes of all federal |aws nmarri age neans
only a legal union between a nman and a worman as husband and wife. 1 U S.C
sec. 7. The act also authorizes states to decline to recogni ze sane- sex
marriages that may be valid under the | aw of another state. 28 U S. C sec.
1738C. In 1998, Washi ngton adopted the state Defense of Marriage Act
(DOMR) .  Laws of 1998, ch. 1. DOVA anmended RCW 26.04.010 to descri be
marriage as a civil contract that is valid only if "between a nale and a
femal e" and to provide in RCW 26.04.020(1)(c) that a nmarriage contract is
prohibited for couples "other than a male and a female." In addition, RCW
26.04.020(3) states that "{a} marriage between two persons that is
recogni zed as valid in another jurisdiction is valid in this state only if
the marriage is not prohibited or made unl awful under subsection .

(1)(c) . . . of this section."

In Andersen v. King County, sixteen individuals, eight couples, sought

marriage licenses fromKing County. Their requests were deni ed because
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each sought to marry a person of the same sex. They filed suit in King
County Superior Court seeking a wit of mandanus requiring issuance of
marriage |licenses and a declaratory judgnment that RCW 26.04. 010 and RCW
26.04.020(1)(c) are unconstitutional. They clainmed that the prohibition
agai nst sane-sex marriage violates article I, section 12 (the privil eges
and i mmunities clause of the state constitution), article I, section 3 (the
due process clause of the state constitution), and article XXXI, section 1
(the 1972 Equal Ri ghts Amendnent (ERA) to the state constitution). The
county filed a third party conplaint against the State of Wshi ngton asking
it to defend the state law. The court allowed intervention by two state

| egi slators and ot her individuals and organi zati ons seeking to defend DOVA
(I'ntervenors). The parties noved for summary judgnent. The trial court
granted sunmary judgnent in favor of plaintiffs. |In light of significant
authority to the contrary, the trial court declined to find that plaintiffs
constitute a suspect class as clained. The court also found no ERA

viol ation because in Singer v. Hara, 11 Wh. App. 247, 522 P.2d 1187 (1974)
the Court of Appeals held that denial of same-sex nmarriage does not violate
the ERA. Relying on federal cases interpreting the federal constitution
the trial court held DOVA unconstitutional under the privileges and
imunities and due process clauses of the state constitution on the basis
that it denies the plaintiffs the fundanental right to marry. The parties
agreed to a stay pending review by this court, and therefore the trial

court did not enter an order directing any specific remedy. The court
certified the matter under CR 54(b) for imedi ate appeal. The State,
county, and Intervenors petitioned for direct review, which this court

gr ant ed.

In Castle v. State, plaintiffs are 22 individuals, 11 gay and | esbhian
coupl es, some who want to marry a person of the sanme sex and sonme who were
married el sewhere and want to have their narriages recognized in
Washi ngton. They filed suit against the State of Washington in Thurston
County Superior Court seeking a declaratory judgnment that RCW 26.04.010 and
RCW 26. 04. 020(1) (c) are facially unconstitutional under the state
constitution's privileges and immunities and due process clauses, and that
DOVA viol ates the ERA. The Thurston County Superior Court concluded it was
bound by Singer on the ERA claimbut determ ned under an independent state
constitutional analysis that plaintiffs constitute a suspect class and that
plaintiffs' fundanental right to marry is at stake. Applying hei ght ened
scrutiny, the court concluded that DOVA viol ates the privil eges and
imunities clause of the state constitution. |In light of this holding, the
court did not reach substantive due process and right to privacy clains
asserted by the plaintiffs, nor did it address any federal constitutiona
i ssues. The court granted the plaintiffs' notion for summary judgnent.

Its order was stayed pending further review. The State sought direct
review by this court, which was granted. Castle was consolidated with
Andersen. 3

ANALYSI S

These cases are here followi ng grants of sunmary judgment. Review of
a grant of summary judgnent is de novo. Bank of Am v. David W Hubert,
P.C., 153 Wwh.2d 102, 111, 101 P.3d 409 (2004). Sunmary judgrment is proper
if there is no genuine issue of naterial fact and the noving party is
entitled to judgnent as a matter of law. CR 56(c). Further, de novo
review i s proper where, as here, the issues presented are questions of |aw
Labriola v. Pollard Gp., Inc., 152 Wh.2d 828, 832, 100 P.3d 791 (2004).

The Privileges and I nmunities C ause

Article |, section 12 provides that "{n}o | aw shall be passed granting

to any citizen, class of citizens, or corporation other than nunici pal
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privileges or inmmunities which upon the sanme terns shall not equally bel ong
to all citizens, or corporations.”

The State mmintains that the Thurston County Superior Court
erroneously formul ated and applied an i ndependent constitutional analysis
when deci di ng whet her DOVA viol ates the privileges and inmunities cl ause.
Rel ying on Grant County Fire Protection District v. Cty of Mses Lake, 150
Wh. 2d 791, 83 P.3d 419 (2004) (Gant County I1), the State argues that the
only cases where the privileges and i mmunities clause provides broader
protection than the equal protection clause are cases involving a grant of
positive favoritismto mnorities. |In all other cases, the State urges,
the privileges and inmunities clause provides the sanme protection and
shoul d be applied using the sanme analysis as the equal protection clause.

Until Grant County Il no recent decision, and none applying Gunwall, 4
had applied or described circunstances under which a separate independent
state anal ysis might apply under the state privileges and i munities
clause. |In Gant County Il we deternined that an i ndependent analysis
applies only where the chall enged | egislation grants a privilege or
immunity to a minority class, that is, in the case of a grant of positive
favoritism

As we explained in Gant County |1, the text of the federa
constitution shows concern with "mgjoritarian threats of invidious
di scrimnation against nonmajorities," while the state provision "protects
as well against |aws serving the interest of special classes of citizens to
the detrinent of the interests of all citizens." Gant County I1, 150
Wh. 2d at 806-07. We recognized our framers' "concern with avoiding
favoritisni to a select group and that this "clearly differs fromthe main
goal of the equal protection clause, which was prinmarily concerned with
preventing discrinination against fornmer slaves." Gant County |1, 150
Wh. 2d at 808 (citing Sl aughter-House Cases, 83 U.S. (16 Wall.) 36, 81, 21
L. Ed. 394 (1872)).

We quoted with approval the concurrence in State v. Smith, 117 W. 2d
263, 283, 814 P.2d 652 (1991) (Utter, J., concurring):

"Enacted after the Fourteenth Anendnent, state privileges and imunities
cl auses were intended to prevent people fromseeking certain privileges or
benefits to the disadvantage of others. The concern was prevention of
favoritismand special treatnment for a few, rather than prevention of

di scrimnation against disfavored individuals or groups."”

Grant County 11, 150 Wh.2d at 809 (enphasis added). "{T}he historical
context as well as the linguistic differences indicates that the Washi ngton
State provision requires independent analysis fromthe federal provision
when the issue concerns favoritism" Gant County II, 150 Wh.2d at 809.

We al so observed in Grant County Il that early state cases
interpreting article I, section 12 "focused on the award of speci al
privileges rather than the denial of equal protection.™ Gant County II
150 Wh. 2d at 810.

"The ai m and purpose of the special privileges and i munities provision of
Art. |, sec. 12, of the state constitution and of the equal protection

cl ause of the fourteenth amendnent of the Federal constitution is to secure
equality of treatnment of all persons, w thout undue favor on the one hand
or hostile discrimnation on the other."

Grant County 11, 150 Wh.2d at 810 (quoting State ex rel. Bacich v. Huse

187 wWash. 75, 80, 59 P.2d 1101 (1936), overruled on other grounds by Puget
Sound G llnetters Ass'n v. Mos, 92 W.2d 939, 603 P.2d 819 (1979)). Thus,
article I, section 12 has been historically viewed as securing equality of
treatnent by prohibiting undue favor, while the equal protection clause has
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been viewed as securing equality of treatnment by prohibiting hostile
di scrim nation.

We explained in Grant County Il that the Washi ngton provision was
nodel ed after article |, section 20 of the Oregon State Constitution, which
the Oregon Suprene Court has described as "'"the antithesis of the
fourteenth amendnent in that {the Oregon state constitution} prevent{s} the
enl argenent of the rights of sone in discrimnation against the rights of
others, while the fourteenth anendnent prevents the curtail nent of
rights."'" Gant County Il, 150 Wh.2d at 807 n. 11 (quoting State v. Cark,
291 Or. 231, 236 n.8, 630 P.2d 810 (1981) (quoting State v. Savage, 96 O.
53, 59, 184 P. 567 (1919))).

Wil e derived from Oregon's provision, however, Washington's
privileges and imunities clause is not identical to Oregon's. Article |
section 12's reference to corporations is not found in the O egon
provision. This difference in |anguage shows our state's franmers' concern
with "undue political influence exercised by those with | arge
concentrations of wealth, which they feared nore than they feared
oppression by the mpgjority.” Gant County Il, 150 Wh.2d at 808 (citing
Bri an Snure, Comment, A Frequent Recurrence to Fundanental Principles:

I ndi vidual R ghts, Free Governnent, and the Washington State Constitution
67 Wash. L. Rev. 669, 671-72 (1992); Jonathan Thonpson, The Washi ngton
Constitution's Prohibition on Special Privileges and Inmmunities: Real Bite
for "Equal Protection" Review of Regulatory Legislation?, 69 Tenp. L. Rev.
1247, 1253 (1996)).

Mor eover, Washington's constitution was adopted over two decades after
the Oregon State Constitution and in the interiminportant events occurred.
First, the Fourteenth Anendnment was adopted, providing federa
constitutional protection fromdiscrimnation under state |aws. Second,
| egi sl ative abuses were ranmpant -- the territorial legislature reportedly
passed few |l aws in 1862-63 but enacted nunerous pieces of special
| egi sl ation; governors were criticized for abusing patronage power; there
was criticismof the judiciary due to "absentee judges, politica
mani pul ati ons, and the |ack of |ocal control over appointnments”; and the
"presence of powerful corporations in Washi ngton was often at the root of
the governnmental corruption." Snure, 67 Wash. L. Rev. at 671. The history
underlying our privileges and imunities clause is not the sane as
Oregon' s.

Accordingly, although plaintiffs urge that we apply an i ndependent
state analysis under article I, section 12 |ike Oegon's independent
analysis in every context, we decline to do so because our state provision
has different |anguage and a different history.

As we concluded in Grant County |1, the concern underlying the state
privileges and i munities clause, unlike that of the equal protection
clause, is undue favoritism not discrimnation, and the concern about
favoritismari ses where a privilege or imunity is granted to a mnority
class ("a few'). Therefore, an independent state analysis is not
appropriate unless the challenged lawis a grant of positive favoritismto
a mnority class. 1In other cases, we will apply the sane anal ysis that
appl i es under the federal equal protection clause.

Plaintiffs argue, however, that adoption of the ERA alters the Gunwal
anal ysis for article I, section 12. The Thurston County Superior Court
agreed. CGunwall states that "{e}ven where parallel provisions of the two
constitutions do not have neani ngful differences, other relevant provisions
of the state constitution may require that the state constitution be
interpreted differently.” Gunwall, 106 Wh.2d at 61

The ERA provides: "Equality of rights and responsibilities under the
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| aw shal |l not be denied or abridged on account of sex."”™ Const. art. XXXl
sec. 1. Prior to the ERA, this court had held that a statute disqualifying
pregnant wonen from unenpl oynent insurance benefits discrim nated agai nst
worren based on sex. The court concluded that a classification based on sex
is inherently suspect and must be subject to strict scrutiny. Hanson v.
Hutt, 83 Wh.2d 195, 201, 517 P.2d 599 (1973) (superseded by the ERA).
Fol | ow ng adoption of the ERA, the court held unconstitutional a statute
that prohibited a father of a child born out of wedl ock fromjoining a
wrongful death action if he had failed to contribute to the support of the
child. @uard v. Jackson, 132 Wh.2d 660, 940 P.2d 642 (1997). The court
descri bed Hanson and the strict scrutiny standard applied there. The court
then opined that the voters adopting the ERA presunably intended to do nore
than repeat existing constitutional provisions. Guard, 132 Wh. 2d at 663-
64. Accordingly, the court found that the ERA establishes an absol ute bar
to sex discrimnation subject to few exceptions (for actual physica
differences and affirmative action prograns designed to elimnate past
discrimnation). Guard, 132 Wh.2d at 664.

Plaintiffs urge, and the trial court agreed, that Guard denonstrates
that adoption of the ERA supports the view that the constitution as a whole
calls for a broader interpretation of individual rights under the
privileges and i munities clause than does the equal protection clause, and
that a higher level of scrutiny is required. See Castle v. State, No. 04-2-
00614-4, 2004 W. 1985215, *8 (Thurston County Super. C. Sept. 7, 2004).

The argument is flawed, however. First, this court said in Hanson
that the privileges and inmunities clause and the equal protection clause
are "substantially identical in their inpact upon state |egislation."”
Hanson, 83 Wh.2d at 200. Thus, it is obvious that there was no i ndependent
state analysis in Hanson that could have been nodified by Guard. Second,
and nore inportantly, Quard was deci ded sol ely under the ERA and contains
no anal ysis or holding under the privileges and inmunities clause. GQuard
sinply does not indicate any broader protection for individual rights under
the privileges and immunities clause than had exi sted before adoption of
the ERA. Third, as Guard indicates, the ERA was intended by the voters to
stand i ndependent of other provisions, not sinply to repeat protections of
exi sting provisions. The ERA does not alter protections afforded under the
privileges and i munities clause.

We adhere to our holding in Gant County Il that an independent state
anal ysis applies under article I, section 12 only where the chall enged | aw
grants a privilege or inmunity to a mnority class, i.e., in the event of
positive favoritism DOVA does not involve the grant of a privilege or
immunity to a favored nminority class. Instead, the article I, section 12
i ssue is whether plaintiffs are discrimnated against as nenbers of a
mnority class. Accordingly, we apply the sane constitutional analysis
that applies under the equal protection clause of the United States
Consti tution.

The level of scrutiny to be applied under an equal protection analysis
depends on whet her a suspect or sem suspect classification has been drawn
or a fundanental right is inplicated; if neither is involved, rationa
basis review is appropriate. Roner v. Evans, 517 U. S. 620, 631, 116 S. O
1620, 134 L. Ed. 2d 855 (1996); State v. Harner, 153 Wh.2d 228, 236, 103
P.3d 738, 742 (2004). Plaintiffs maintain they are nmenbers of a suspect
class. 5
Suspect C ass

To qualify as a suspect class for purposes of an equal protection
anal ysis, the class nust have suffered a history of discrinination, have as
the characteristic defining the class an obvious, inmmutable trait that
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frequently bears no relation to ability to performor contribute to
society, and show that it is a mnority or politically powerless class.
Hanson, 83 Wh.2d at 199; City of Ceburne v. Oeburne Living CGr., Inc.

473 U. S. 432, 440-41, 105 S. C. 3249, 87 L. Ed. 2d 313 (1985); H gh Tech
Gays v. Def. Indus. Sec. Cearance Ofice, 895 F.2d 563 (9th Cir. 1990).
Race, alienage, and national origin are exanples of suspect

classifications. Gty of Ceburne, 473 U S. at 440. Suspect
classifications require heightened scrutiny because the defining
characteristic of the class is "so seldomrelevant to the achi evenent of
any legitinate state interest that |laws grounded in such considerations are
deened to reflect prejudice and antipathy -- a view that those in the
burdened class are not as worthy or deserving as others." 1d. There is no
di spute that gay and | esbian persons have been di scrim nated against in the
past .

The parties dispute whether honpsexuality is inmutable. The State
relies on the decision in H gh Tech Gays that honpsexuality is behavioral
and thus not inmutable. The plaintiffs counter that the Ninth Crcuit has
since "corrected"” H gh Tech Gays and held that gay and | esbian persons
constitute a suspect class. They rely on Hernandez-Montiel v. Inmigration
& Naturalization Serv., 225 F.3d 1084 (9th G r. 2000), overruled in part on
ot her grounds by Thomas v. Gonzales, 409 F.3d 1177 (9th Cir. 2005), where
the court determ ned that asylum should be granted to an i migration
appl i cant, reasoni ng among other things that as a gay man with a fenal e
sexual identity the applicant had a well-grounded fear of persecution as a
menber of a particular social group. The court concluded the applicant was
a menber of a particular social group because "{s}exual orientation and
sexual identity are inmutable; they are so fundanental to one's identity
that a person should not be required to abandon them" |Id. at 1093. This
concl usion was drawn fromother imrgration cases and secondary authority.

Not wi t hst andi ng Her nandez- Montiel, the Ninth Grcuit has since
referenced H gh Tech Gays for its holding that gay and | esbi an persons do
not constitute a suspect class. Flores v. Mxrgan H Il Unified Sch. Dist.,
324 F.3d 1130, 1137 (9th Cr. 2003) (citing H gh Tech Gays).

The plaintiffs do not cite other authority or any secondary authority
or studies in support of the conclusion that honbsexuality is an inmmutable
characteristic. They focus instead on the | ack of any relation between
honosexual ity and ability to performor contribute to society. But
plaintiffs nust nmake a showi ng of inmmutability, and they have not done so
in this case.6

Finally, with regard to the ability to obtain redress through the
| egi slative process (the political powerless prong), several state statutes
and muni ci pal codes provide protection against discrimnmnation based on
sexual orientation and al so provide economic benefit for same sex couples.?7
Recently, the |egislature amended the WAshi ngton State Law Agai nst
Discrimnation to prohibit discrimnation on the basis of sexua
orientation. Engrossed Substitute H B. 2661, 59th Leg., Reg. Sess. (Wash.
2006). In addition, the Intervenors point to evidence that a nunber of
openly gay candi dates were elected to national, state, and local offices in
2004.

The enactnent of provisions providing increased protections to gay and
| esbian individuals in Washi ngton shows that as a class gay and | esbi an
persons are not powerless but, instead, exercise increasing politica
power. Indeed, the recent passage of the anendnents to chapter 49.60 RCW
is particularly significant given that, as the plaintiffs point out, the
| egi sl ature had previously declined on nunerous occasions to add sexua
orientation to the | aws against discrinmnation. W conclude that
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plaintiffs have not established that they satisfy the third prong of the
suspect classification test.

Qur conclusion here, that plaintiffs have not established that they
are nmenbers of a suspect class, accords with the decisions of the
overwhel ming majority of courts, which find that gay and | esbian persons do
not constitute a suspect class. See Lofton v. Sec'y of the Dep't of
Children & Famly Servs., 358 F.3d 804, 818, 818 n.4 (11th Cr. 2004),
cert. denied, 543 U.S. 1081 (2005) (concluding that gay and | eshian persons
are not a suspect class and citing cases fromthe 4th, 5th, 6th, 7th, 9th,
and 10th Circuits that have reached the sane conclusion). The Second and
Ei ghth Crcuits have reached the sanme conclusion. Able v. United States,
155 F. 3d 628, 632 (2d Cr. 1998); Richenberg v. Perry, 97 F.3d 256, 260
(8th Gr. 1996). The Court of Appeals held in Singer, 11 Wh. App. 247,
that gay and | esbian persons do not constitute a suspect class. And even
two state courts deciding that sane-sex couples have a right to a civi
union or marriage did not find a suspect class. Baker v. State, 170 Vt.
194, 744 A 2d 864 (1999) (under the state constitution's common benefits
clause, plaintiffs seeking sane-sex narriage are entitled to benefits and
obligations |ike those acconpanying marriage); Goodridge v. Dep't of Pub
Heal t h, 440 Mass. 309, 798 N.E.2d 941 (2003) (denial of civil marriage to
sane-sex couples violates state equal protection principles). And, while
the plaintiffs cite cases they say hold that gay and | esbhian persons
constitute a suspect class, nost do not support the proposition or are
ot herwi se distinguishable. |n Tanner v. Oregon Health Sci ences University,
157 Or. App. 502, 971 P.2d 435 (1998), the court applied an i ndependent
anal ysis under Oregon's privileges and inmunities clause and concl uded t hat
gay and | esbian persons constitute a suspect class. The analysis bears
little resenblance to the analysis that applies under the equal protection
clause. They cite Li v. State of Oregon, No. 0403-03057 (Miltnonmah County
Crcuit Ct. 2004). But this trial court decision was reversed by the
Oregon Suprene Court. Li v. State, 338 Or. 376, 110 P.3d 91 (2005).
Children's Hosp. & Med. Cir. v. Bonta, 97 Cal. App. 4th 740, 769, 118 Cal
Rptr. 2d 629 (2002) does not concern any issue involving gay and | esbi an
persons, and says only in passing, w thout authority, that the issue before
it did not relate to a suspect class "such as race or sexual orientation.”
Baehr, 74 Haw. 530, has a | ead opinion signed by two justices who concl uded
that gay and | esbi an persons constitute a sex-based suspect class, a
concurring opinion of one justice who concluded that a fact question
exi sted as to whether honosexuality is biologically driven and thus a sex-
based class, and a two-justice dissent that disagreed. Before the issue
was resolved, the voters in Hawai'i passed a constitutional anmendnent
leaving it to the state |l egislature to deci de whet her sane-sex nmarriage
woul d be allowed.8 Brause v. Bureau of Vital Statistics, No. 3AN 95-6562
Cl, 1998 W. 88743 (Al aska Super. C. Feb. 27, 1998) is a trial court
decision finding that denial of marriage to sane-sex couples violated the
Al aska State Constitution. The court engaged in a fundanmental rights
analysis but said in dicta that it would also find that gay and | eshi an
persons constitute a suspect class. The court did not engage in any
anal ysis or cite any authority regardi ng suspect classification, however.
Ni ne months after the decision was filed, the voters in A aska passed a
constitutional anendnent defining nmarriage as opposite-sex marriage.

The plaintiffs also suggest that M guel v. CGuess, 112 Wh. App. 536, 51
P.3d 89 (2002), Romer, 517 U.S. 620, and Lawence v. Texas, 539 U S. 558,
123 S. ¢. 2472, 156 L. Ed. 2d 508 (2003) indicate a trend toward
hei ght ened scrutiny where gay and | esbian persons are concerned. M gue
and Ronmer are based on another constitutional principle, however. In
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Romer, the Court invalidated on equal protection grounds Col orado's
constitutional Anendnent 2, which prohibited all |egislative, executive, or
judicial action designed to protect gay and | esbi an persons from

di scrimnation. The Court noted that "if a | aw neither burdens a
fundanental right nor targets a suspect class, we will uphold the

| egislative classification so long as it bears a rational relation to sone
legitimate end." Roner, 517 U. S. at 631. The Court said that Anendnent 2
"fails, indeed defies" this inquiry. 1d. at 632. The court noted that
central to equal protection is the principle that "governnent and each of
its parts remain open . . . to all who seek its assistance," and "{a} |aw
declaring that in general it shall be nore difficult for one group of
citizens than for all others to seek aid fromthe government is itself a
deni al of equal protection in the nost literal sense." 1d. at 633. The
Court found that there was no legitimate governnent purpose of Anendnent 2
and held the anendnent did not satisfy rational relation review

Simlarly, in Mguel, where the plaintiff claimed her civil rights
were violated as a result of discrinination based on being a | eshian, the
court found that a discrinmnatory classification based on prejudice or bias
is not rationally related to a legitimte governmental purpose as a matter
of law. See also Cleburne Living Cr., 473 U S. at 448 (noting that while
private biases may be outside the reach the law, the | aw cannot give them
effect). Both Mguel and Roner rest on the principle that equal protection
is denied where the law s purpose is discrinination and it has no
| egitimate governnent purpose. Neither case supports the proposition that
gay and | esbian persons constitute a suspect class. |Indeed, as plaintiffs
recogni ze, neither case addressed suspect classifications; the court in
M guel expressly declined to deci de whether gay and | esbi an persons
constitute a suspect class. Maguel, 112 Wh. App. at 552 n. 3.

In Lawrence, the Court held that Texas's sodony | aw vi ol ated equa
protection under a rational basis analysis, thus overruling its decision in
Bowers v. Hardwi ck, 478 U S. 186, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986).
Lawrence is widely viewed as reflecting changi ng societal attitudes toward
gay and | esbian persons. The Court enphasized "an emergi ng awar eness t hat
liberty gives substantial protection to adult persons in deciding howto
conduct their private lives in matters pertaining to sex." Lawence, 539
U S at 572. However, the Court did not address suspect classification and
i nvalidated the challenged law on the basis that it did not satisfy
rati onal basis review, a standard that would not apply if the court had
found an inherently suspect class.

In light of the lack of a sufficient showng of immutability and the
overwhel m ng authority finding that gay and | eshian persons are not a
suspect class for purposes of the equal protection clause, we decline to
conclude that gay and | esbi an persons constitute an inherently suspect
class for purposes of article I, section 12.

Fundarment al Ri ght

Strict scrutiny is also required under an equal protection clause
anal ysis where a fundamental right is burdened by the chall enged | aw.

State v. Harner, 153 Wh.2d 228, 235, 103 P.3d 738 (2004). The fundanent al
right to marriage "is part of the fundanmental 'right of privacy' inplicit
in the Fourteenth Amendnent's Due Process C ause". Zablocki v. Redhail,
434 U.S. 374, 384, 98 S. . 673, 54 L. Ed. 2d 618 (1978). Wiile the State
agrees that marriage is a fundanental right, it says that it does not

i ncl ude sane-sex marriage. Plaintiffs maintain they have the fundamental
right to marry the person of their choice.

Under a federal constitutional analysis, for a fundanmental right to
exist it rmust be "objectively, 'deeply rooted in this Nation's history and
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tradition' . . . and "inplicit in the concept of ordered liberty,' such
that 'neither liberty nor justice would exist if they were sacrificed.'"
Washi ngton v. d ucksberg, 521 U S. 702, 720-21, 117 S. C. 2258, 138 L. Hd
2d 772 (1997) (quoting Moore v. E. Ceveland, 431 U S. 494, 503, 97 S. C
1932, 52 L. Ed. 2d 531 (1977) (plurality opinion) and Pal ko v. Connecti cut,
302 U S 319, 325, 58 S. . 149, 82 L. Ed. 2d 288 (1937)). A "'carefu
description' of the asserted fundanental liberty interest” is required, and
the Court has noted that "{b}y extending constitutional protection to an
asserted right or liberty interest, we, to a great extent, place the matter
outside the arena of public debate and | egislative action. W rmnust
therefore 'exercise the utnost care whenever we are asked to break new
ground in this field . . . .'" ducksberg, 521 U.S. at 721, 720 (quoting
Reno v. Flores, 507 U S. 292, 302, 113 S. C. 1439, 123 L. Ed. 2d 1 (1993);
Collins v. Gty of Harker Heights, 503 U S. 115, 125, 112 S. . 1061, 117
L. Ed. 2d 261 (1992)). Fundanental liberty interests include the right to
marry, to have children, to direct the education and upbringing of one's
children, to marital privacy, to use contraception, to bodily integrity,
and to abortion. ducksberg, 521 U S. at 720 (citing cases).

As the plaintiffs argue and the State agrees, history and tradition
are not static. For exanple, in Loving v. Virginia, 388 U S. 1, 87 S. C
1817, 18 L. Ed. 2d 1010 (1967), the Court held that Virginia's
antimi scegenation statutes prohibiting interracial nmarriage violated the
equal protection and due process clauses. The Court first concluded that
the statutes rested solely on distinctions drawn according to race, and
because they prohibited only interracial marriages involving white persons,
their only justification was to "maintain Wite Supremacy."” Loving, 388
US at 11. After the Court found race discrimnation in violation of
equal protection, the Court then deternined that race discrimnnation was
not a legitimite basis for depriving the Lovings of their fundamental right
to marry. Loving, 388 U. S. at 11-12. The Court stated that the Fourteenth
Amendnent requires that "the freedom of choice to marry not be restricted
by invidious racial discrimnation.” Loving, 388 U S at 12. At the tine
of the decision, Virginia was one of 16 states prohibiting and punishing
marriages on the basis of racial classifications, and during the previous
15 years 14 states had repeal ed statutes outlawing interracial narriage.
Loving, 388 U S. at 6 n.5. As the State says, whatever the history and
tradition of interracial marriage had been, by the tinme Loving was deci ded,
it had changed. 9

Thus, recent history and tradition may also be relevant in deciding
whet her a fundanental right is at stake. 10

The State argues, however, that there is no history and tradition of
same-sex marriage in this country, and the basic nature of marriage as a
relationship between a man and a wonman has not changed. Wth the exception
of Massachusetts, no state permits same-sex nmarriage (though, as noted, the
Ver nont Suprenme Court held that gay and | esbian couples "are entitled under
Chapter I, Article 7 of the Vernmont Constitution to obtain the same
benefits and protections afforded by . . . lawto nmarried opposite-sex
couples." Baker, 170 Vt. at 224). At present, the great mpjority of
states have either statutes or constitutional anendnents limting nmarriage
to opposite-sex couples. Courts in other jurisdictions recently faced with
the i ssue have concluded that there is no tradition of sane-sex marriage
and no fundanental right to marriage that includes sane-sex nmarriage.
E.g., Dean v. Dist. of Colunbia, 653 A 2d 307 (D.C. 1995); In re Kandu, 315
B.R 123, 140 (Bankr. WD. Wash. 2004); Standhardt v. Superior Court, 206
Ariz. 276, 284, 77 P.3d 451 (Ariz. Ct. App. 2003); Baehr, 74 Haw. at 556-57
(plurality opinion), 588 (Heen, J., dissenting).
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Nor is there a tradition or history of sane-sex marriage in this
state. Instead, prior to and after statehood, state |aws reflected the
common | aw of nmarriage between a man and wonman. See Code of 1881 sec.
2380; former RCW 26.04.010 (Laws of 1963 ch. 230, sec. 1); RCW 26.04. 210
and its antecedents (referring to affidavits required for issuance of
marriage licenses and referring to the male and the fenale). Despite
plaintiffs' reference to an 1854 statute that contai ned no express
restriction on marriage other than consanguinity, bigany, and age of
consent, Laws of 1854 (first session), p. 404, there really is no serious
claimthat the early statutes defined anythi ng but opposite-sex narriage. 11

Nearly all United States Suprenme Court decisions declaring narriage to
be a fundanental right expressly link marriage to fundanmental rights of
procreation, childbirth, abortion, and child-rearing. |In Skinner v.

&l ahoma, 316 U.S. 535, 541, 62 S. C. 1110, 86 L. Ed. 1655 (1942),

i nvolving invalidation of a nonconsensual sterilization statute, the Court
said "{marriage and procreation are fundanental to the very exi stence and
survival of the race." |In Loving, 388 U S. at 12, the Court said that
"{marriage is one of the "basic civil rights of nman,' fundanental to our
very existence and survival" (quoting Skinner, 316 U S. at 541). 1In

Zabl ocki, 434 U. S. 374, the Court invalidated on equal protection and due
process grounds a statute that prohibited marriage for any resident behind
in child support obligations. The Court noted that

{i}t is not surprising that the decision to narry has been placed on the
same | evel of inportance as decisions relating to procreation, childbirth,
child rearing, and famly relationships. . . . {I}t would nake little
sense to recognize a right of privacy with respect to other matters of
famly life and not with respect to the decision to enter the relationship
that is the foundation of the famly in our society.

Zabl ocki, 434 U. S. at 386. The Court also quoted the statenents made in
Ski nner and Loving. Zablocki, 434 U S. at 383, 384. See al so, Maynard v.
HIll, 125 U. S. 190, 211, 8 S. C. 723, 31 L. Ed. 654 (1888) (marriage is
"the foundation of the famly and of society, w thout which there would be
neither civilization nor progress").

Plaintiffs reason, however, and the King County Superior Court agreed,
that Turner v. Safley, 482 U S 78, 107 S. . 2254, 96 L. Ed. 2d 64 (1987)
denonstrates that the fundanental right to marry is not linked to
procreation. In Turner, the Court invalidated a regulation that prohibited
inmate marri age absent conpelling reasons for marriage, holding that the
fundanental right to marry was inperm ssibly burdened. Rejecting the
contention that the interest at issue was inmte narriage, the Court said
that inmate marriages were, like others, expressions of enotional support
and public commitnent, and nay for sonme innates be an exercise of religious
faith as well as an expression of personal dedication. Turner, 482 U S. at
95-96. In addition, the Court said, nost inmates would eventually be
rel eased and thus nost inmate marriages were fornmed in the expectation they
woul d be fully consummated. Turner, 482 U S. at 96. Finally, the Court
noted narriage often is a precondition to government benefits, property
rights, and other benefits such as legitimation of children born out of
wed| ock.

Li ke Skinner, Loving, and Zabl ocki, Turner involved burdens on
i ndi vi dual s seeking opposite-sex marriage. While the Court did not
expressly link marriage to procreation and other rights related to
procreation and children as it had in other cases, we also do not find in
Turner any signal that the case marked a turning point in the definition of
marriage as a fundanental right. W do not agree that the Court in Turner
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intended its analysis to nean that narriage as a fundamental right is no
| onger anchored in the tradition of nmarriage as between a nan and a woman. 12

Plaintiffs also rely on Lawence. Lawence did not address sane-sex
marriage at all but private adult consensual sexual conduct. Further, as
noted, the Court did not apply strict scrutiny as would be expected if a
fundanental right were at stake. Finally, the Court specifically said the
case "does not involve whether the government nust give formal recognition
to any rel ationship that honpsexual persons seek to enter." Lawence, 539
U S. at 578.

W agree, as plaintiffs nmaintain, that nmarriage is an evol ving
institution. They point, for exanple, to changes regarding recognition of
common | aw marri ages and departure fromthe historical denial of the right
for slaves to marry. They point out other changes related to marriage and
personal privacy, for exanple, decrimnalization of extramarital sex,
abandonnent of tort actions for interference by third parties, and
elimnation of stigma and legal barriers relating to illegitimte children

However, although marriage has evolved, it has not included a history
and tradition of same-sex marriage in this nation or in Washington State.

The vast majority of states historically and traditionally have
contenpl ated marri age only as opposite-sex marriage, and the mgjority of
states, including Washi ngton, have recently reaffirned this understandi ng
and tradition. Federal decisions have found the fundanental right to marry
at issue only where opposite-sex marriage was involved. Loving, Zabl ocki
and Skinner tie the right to procreation and survival of the race.
Plaintiffs have not established that at this tinme the fundanmental right to
marry includes the right to marry a person of the sane sex. As we have
not ed, however, several state statutes and nunicipal codes provide
protection to gay and | eshian persons. That sone | aws provide such
protections show change is occurring in our society, but comunity
standards at this tinme do not show a societal commitment to inclusion of
same-sex marriage as part of the fundanental right to marry.

Justice Fairhurst's dissent proposes, nevertheless, that there is a
fundanental right to marry a person of the same sex. This is an
ast oni shi ng concl usion, given the lack of any authority supporting it; no
appel l ate court applying a federal constitutional analysis has reached this
result. Moreover, the only cases Justice Fairhurst's dissent cites that
actually say there is a fundanental right to marry a person of the sane sex
is Goodridge, supra, and a trial court decision, i.e., Brause, supra, an
unpubl i shed Al aska trial court order. Dissent (Fairhurst, J.) at 22-23
n.24, 26, 36 n.29. Both cases were decided on state constitutiona
grounds, and in Goodridge the court explained that the state due process
constitutional analysis that it applied differs fromthe federal due
process analysis. Goodridge, 440 Mass. at 328-29, 328 n. 18.

Rati onal Basis Review

Plaintiffs have not established that gay and | esbi an persons
constitute a suspect class or that the fundanental right to marry includes
the right to same-sex narriage. Accordingly, applying an anal ysis under
article I, section 12 that is coextensive with that under the equa
protection clause, the appropriate standard of review is rational basis
review.

Under rational basis review plaintiffs have the burden of proving that
the classification drawn by the lawis not rationally related to a
legitimate state interest. DeYoung v. Providence Med. Cir., 136 Wh. 2d 136,
144, 960 P.2d 919 (1998). The statute is presunmed constitutional. Heller
v. Doe, 509 U S 312, 319, 113 S. C. 2637, 125 L. Ed. 2d 257 (1993); State
v. Shawn P., 122 Wh.2d 553, 561, 859 P.2d 1220 (1993). Under the rationa
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basis standard, the court may assune the existence of any conceivable state
of facts that could provide a rational basis for the classification. Bd.

of Trustees of the University of Alabanma v. Garrett, 531 U S. 356, 367, 121
S. C. 955, 148 L. Ed. 2d 866 (2001); Heller, 509 U S. at 320; Seeley v.
State, 132 Wh.2d 776, 795, 940 P.2d 604 (1997). Production of enpirica
evidence is not required to sustain the rationality of a classification
CGossett v. Farnmers Ins. Co., 133 Wh.2d 954, 979-80, 948 P.2d 1264 (1997)

(citing Heller, 509 U S. at 320). |In fact, "the rational basis standard
may be satisfied where the 'legislative choice . . . {is} based on rationa
specul ati on unsupported by evidence or enpirical data.'" DeYoung, 136

Wh. 2d at 148 (alteration in original) (quoting Fed. Commt' ns Conmin v.
Beach Comt'ns, Inc., 508 U S. 307, 315, 113 S. C. 2096, 124 L. Ed. 2d 211
(1993)).13 In addition, within limts, a statute generally does not fai
rati onal basis review on the grounds of over- or under-inclusiveness; "{a}
classification does not fail rational-basis review because 'it is not nade
with mat hematical nicety or because in practice it results in sone
inequity.'" Heller, 509 U S. at 321 (quoting Dandridge v. WIlianms, 397

U S 471, 485, 90 S. Ct. 1153, 25 L. Ed. 2d 491 (1970)); Canpbell v. Dep't
of Soc. & Health Servs., 150 Wh.2d 881, 901, 83 P.3d 999 (2004); GCossett,
133 Wh. 2d at 979-80.

Plaintiffs first contend that Washington's DOVA, |ike Col orado's
Amendnent 2 at issue in Ronmer, was enacted for the purpose of
di scrimnating against gay and | esbian persons -- that DOVA arises from
cl ass-based aninmus. This is, they maintain, per se unreasonable, citing
Rormer, 517 U.S. at 633-34, O eburne, 473 U. S. at 448, and M guel, 112 Wh.
App. at 553. Plaintiffs rely on legislative history, which they say is
rife with evidence of DOVA' s prejudicial underpinnings. They say that the
act's prime sponsor distributed an article on the House floor saying that
gays and | esbians are not nornal, House Floor Debate at 23 (Wash. Mar. 18,
1997) (CP at 467), and told the legislature's only openly gay nenber that
honpsexual s shoul d be put on a boat and shipped out of the country, House
Fl oor Debate at 40 (Wash. Feb. 4, 1998), and that another |egislator said
t hat when individuals engage in honbsexual activity they confirma
"di sordered sexual inclination" that is "essentially self-indulgent," House
Fl oor Debate at 44 (Wash. Feb. 4, 1998) (CP at 471). They also point to
antigay sentinments expressed during legislative comittee neetings.

In connection with the argunment that DOVA was enacted to discrimnate,
plaintiffs also contend that when there is evidence of some discrimnatory
intent, a presunption of invalidity arises and the burden shifts to the
government to show that the same deci sion woul d have been made absent the
di scrimnatory purpose. They say that Ronmer and Lawrence nake clear that a
burden is placed on the State where discrimnation agai nst gays and
| esbians is concerned, even under a rational relationship analysis.

Turning first to the plaintiffs' claimthat DOVA was notivated by
ani nus, we cannot agree that the only reason the | egislation was enacted
was because of anti-gay sentinent. It is unfortunate that the dissents
accept this argunent, dissent (Fairhurst, J.) at 18-19, dissent (Bridge,
J.) at 18, 22, because it is denobnstrably incorrect. A substantial nunber
-- 15 -- of the legislators who voted for DOVA in 1998 al so voted to add
sexual orientation to the |laws against discrinmnation in 2006.14 Even if
sonme of these legislators may have had a "change of heart,"” the far nore
likely explanation for the majority, if not all, is that they were not
nmotivated by antigay sentinent in 1998 but instead were convi nced for other
reasons that marriage shoul d not be extended to same-sex couples.15 1In
assunming that everyone who voted for DOVA is a bigot, Justice Fairhurst's
dissent is not only wong, it sadly oversteps the bounds of judicia
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revi ew.

Turning next to the plaintiffs' proposed anal ytical franework, we
conclude that it does not apply. Plaintiffs rely on cases that address
burden shifting and a hei ghtened level of scrutiny in the context of a | aw
claimed to discrimnate agai nst nmenbers of a suspect or semi suspect class.
E.g., Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U S 252,
97 S. . 555, 50 L. Ed. 2d 450 (1977) (race); Cook v. Babbitt, 819 F.
Supp. 1 (D.D.C. 1993) (gender). But to come within this framework,
plaintiffs nmust show that they are nenbers of a suspect class.

Di scrimnation against a class, in and of itself, does not nmake the class a
suspect class. And a law that affirmatively discrininates does not, for
that reason al one, require heightened scrutiny or that the governnent bear
t he burden of

establishing the validity of the challenged | aw. For exanpl e,

di scrimnation against classes of persons based on age or disability does
not inplicate either a heightened standard of review or burden shifting.
See Mass. Bd. of Ret. v. Miurgia, 427 U.S. 307, 312-14, 96 S. C. 2562, 49
L. Ed. 2d 520 (1976) (age); Garrett, 531 U S. at 365-68 (disability). As
we have concl uded, the plaintiffs have not shown they are nmenbers of a
suspect cl ass.

Plaintiffs also rely on Lawence and Roner. Both of these cases were
deci ded on rational basis grounds, and neither nentions any burden-shifting
framewor k. Mbreover, while in Roner Col orado's Anendnent 2 was found to be
nmoti vated by aninus and invalidated, the Court determi ned both that it was
notivated solely by aninus and that it |acked any |legitimate governnental
purpose. Roner, 517 U S. at 634-35. Roner exenplifies the principle that
where legislation is subject to rational basis review, it will not be found
unconstitutional on the basis that it was notivated by aninus unless it
al so lacks any rational relationship to a | egitimte governnental purpose.

This principle was explained in Garrett, where the Court, addressing a
cl ai m prem sed on O eburne, said that C eburne does not "stand{} for the
broad proposition that state decisionmaking reflecting 'negative attitudes
or 'fear' necessarily runs afoul of the Fourteenth Amendment." Garrett,
531 U. S. at 367 (quoting Garrett, 531 U S. at 382 (Breyer, J.,
dissenting)). Instead, "{a}though such biases nay often accompany
irrational (and therefore unconstitutional) discrimnation, their presence
al one does not a constitutional violation make." |1d. (enphasis added).

The court enphasized: "'{Mere negative attitudes, or fear

unsubstanti ated by factors which are properly cognizable in {the context},
are not perm ssible bases” for differing treatnent. 1d. (quoting C eburne,
473 U.S. at 448). Thus, as the Court explained, under rational basis
review, even if aninus in part notivates |egislative decision making,
unconstitutionality does not followif the lawis otherwise rationally
related to legitinate state interests. Garrett, 531 U S. at 367.

Further, as the State points out, we view with caution conments of
i ndi vidual legislators said to show inproper legislative intent in passing
| egislation, and "a court may not strike down an otherw se constitutiona
statute on the basis of an alleged illicit legislative notive." State v.
Brayman, 110 Wh. 2d 183, 204, 751 P.2d 294 (1988) (enphasis added).

Whet her sone | egislators voted for DOVA out of prejudi ce agai nst gay
and | esbi an persons does not al one determine the constitutionality of DOVA
under a rational basis equal protection analysis. |[If the |aw otherw se
defines classifications rationally related to legitimate state interests,
it does not violate the equal protection clause. Accordingly, the sane is
true applying an equal protection analysis under article I, section 12.

A stated purpose of DOVA is to reaffirmthe State's historica
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conmtnent to the institution of marri age between a man and woman. Laws of
1998, ch. 1, sec. 1. The State contends that procreation is a legitinate
governnment interest justifying the limtation of marriage to opposite-sex
couples. The State reasons that partners in a narriage are expected to
engage in exclusive sexual relations with children the probable result and
paternity presuned. See, e.g., Singer, 11 W. App. at 259; Standhardt, 206
Ariz. at 287; Baker v. Nelson, 291 Mnn. 310, 191 N.w2d 185 (1971). The
State reasons that no other relationship has the potential to create,

wi thout third party involvenent, a child biologically related to both
parents, and the legislature rationally could decide to linit legal rights
and obligations of marriage to opposite-sex couples. The |egislature could
al so have found that encouragi ng marri age for opposite-sex couples who may
have relationships that result in children is preferable to having children
raised by unmarried parents. See Mirrison v. Sadler, 821 N E. 2d 15, 25
(Ind. C. App. 2005) (the "institution of opposite-sex marriage both
encourages such couples to enter into a stable relationship before having
children and to remain in such a relationship if children arrive during the
marriage unexpectedly"); Hernandez, 2006 N.Y. slip op. 5239, at *6-7. In
addition, the need to resolve the sonetines conflicting rights and
obligations of the same-sex couple and the necessary third party in
relation to a child also provides a rational basis for limting traditiona
marriage to opposite-sex couples.

Plaintiffs naintain, however, that the right to procreate does not
hinge on marital status. Individuals may marry regardless of fertility or
intent to procreate. The sterile and elderly are allowed to marry, and
married couples are not required to have children. See Giswold v.
Connecticut, 381 U S. 479, 85 S. C. 1678, 14 L. Ed. 2d 510 (1965) (right
of married couples to use contraception). Wshington |aw does not restrict
sex to marriage. Mreover, plaintiffs correctly say, sanme-sex couples can
and do legally procreate through assisted reproduction and adoption. See
RCW 26. 33. 140 (adoption not limted to narried couples). And unfit
bi ol ogi cal parents may | ose custody of children. In addition
nonbi ol ogi cal bonding with children has been recogni zed. See, e.g., Inre
Parentage of L.B., 155 Wh.2d 679, 122 P.3d 161 (2005), cert. denied, 126 S.
Ct. 2021 (2006).

Plaintiffs also rely on Goodridge, where the Massachusetts court
rejected the argunent that procreation justified limtation of marriage to
opposite-sex couples. The court said that "{t}he '"marriage is procreation
argunent singles out the one unbridgeable difference between same-sex and
opposite-sex couples, and transforns that difference into the essence of
|l egal narriage." Goodridge, 440 Mass. at 333. The court held that "it is
t he excl usive and permanent commitnment of the nmarriage partners to one
anot her, not the begetting of children, that is the sine qua non of civil
marriage." Goodridge, 440 Mass. at 332.

But as Ski nner, Loving, and Zabl ocki indicate, marriage is
traditionally linked to procreation and survival of the human race.

Het er osexual couples are the only coupl es who can produce biol ogi ca

of fspring of the couple. And the Iink between opposite-sex nmarriage and
procreation is not defeated by the fact that the | aw all ows opposite-sex
marriage regardless of a couple's willingness or ability to procreate. The
facts that all opposite-sex couples do not have children and that single-
sex couples raise children and have children with third party assistance or
t hrough adoption do not nean that |imting marriage to opposite-sex couples
| acks a rational basis. Such over- or under-inclusiveness does not defeat
finding a rational basis.

The rational basis standard of reviewis "highly deferential to the
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|l egislature.” 1In re Det. of Thorell, 149 Wh.2d 724, 749, 72 P.3d 708
(2003). As noted, under this standard any concei vabl e set of facts may be
consi dered that support the classification drawn, and over-and under-

i ncl usi veness generally does not foreclose finding a rational basis for

| egislation. Under the highly deferential rational basis inquiry,
encour agi ng procreati on between opposite-sex individuals within the
framework of marriage is a legitimte governnent interest furthered by
limting marriage to opposite-sex coupl es.

The State al so argues that rearing children in a hone headed by their
opposite-sex parents is a legitinmate state interest furthered by linting
marriage to opposite-sex couples because children tend to thrive in
fam lies consisting of a father, nmother, and their biological children.

The State cites testinony before the House Law and Justice Conmittee on
February 4, 1998, during the hearing on HB 1130, sonme of which cited
studi es said to support this proposition.

Plaintiffs nmaintain, however, that the argunent discounts all sane-sex
coupl es who bear and raise children. They urge that while protecting
children is a "paranmount” state concern, "{r}estricting marriage to
opposite-sex couples . . . cannot plausibly further this policy."

Goodri dge, 440 Mass. at 333-34. The Massachusetts court in Goodridge
reasoned that "'{t}he denographi c changes of the past century make it
difficult to speak of an average Anerican famly. The conposition of

fam lies varies greatly from household to household.'" Goodridge, 440
Mass. at 334 (quoting Troxel v. Ganville, 530 U S. 57, 63, 120 S. C

2054, 147 L. Ed. 2d 49 (2000)). The court in CGoodridge also noted that the
State had responded to the changes by noving to strengthen famlies inits
many variations, for exanple, through paternity statutes, grandparent
visitation statutes, and repudi ati ng comon | aw di sadvant ages att endi ng
illegitimacy. Goodridge, 440 Mass. at 334.

But given the rational relationship standard and that the |egislature
was provided with testinony that children thrive in opposite-sex nmarriage
environnents, the legislature acted within its power to limt the status of
marriage. That is, the legislature was entitled to believe that providing
that only opposite-sex couples nmay marry w |l encourage procreation and
child-rearing in a "traditional" nuclear fanily where children tend to
thrive. W reiterate that the rational basis standard is a highly
deferential standard. This deference is based on the separation of powers
doctrine. See Cleburne, 473 U S. at 441-42 (where rational basis reviewis
the applicable standard "the courts have been very reluctant . . . with our
respect for the separation of powers, to closely scrutinize |egislative
choices as to whether, how, and to what extent {legitimate state} interests
shoul d be pursued"”). It cannot be overenphasi zed that our state
constitution provides for a representative denocracy and that the peopl e,
who have consented to be governed, speak through their el ected
representatives. Wien no fundanmental right or suspect class exists, the
public consensus, as evidenced by |egislation adopted after robust debate,
nmust be given great deference. See d ucksberg, 521 U. S at 720.

We enphasize that it is not the province of this court to pass on the
nmerits of the argunents and studies presented to the legislature as it
consi dered whether to enact DOVA, contrary to the apparent belief reflected
in Justice J.M Johnson's concurrence. W note, nonethel ess, that the
studi es and argunents that the concurrence recites as if enbodying
unassailable truths are in fact assailed by the petitioners. It is
particularly inappropriate for this court to accept as true (or untrue) the
argunent s nade and concl usi ons drawn by those advocati ng passage of DOVA,
or to make its own inquiry into the validity or reliability of any studies
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presented to the legislature. The court's responsibility, instead, is to
assure that DOVA was enacted in accord with constitutional constraints and
that the legislature properly exercised its power. |In short, while the

| egislature was entitled to rely on the argunments and studies presented to
the legislature, this court can and nmust do no nore than assure itself that
the rational basis standard is satisfied.

And at the risk of soundi ng nonotonous, we repeat that the rational basis
standard is extrenely deferential. There are nmany exanpl es of |aws upheld
on rational basis grounds where strong policy arguments opposing such | aws
have been advanced. But |egislative bodies, not courts, hold the power to
make public policy determ nations, and where no suspect classification or
fundanental right is at stake, that power is nearly limtless. The United
States Suprene Court explained in Garrett, 531 U S. at 367-68, for exanple,
that since the disabled do not constitute a suspect class (and there is no
fundanental right to special acconmpdations), there is no constitutiona
requi rement that states nmust make special accomopdati ons for the disabled
"so long as their actions toward such individuals are rational. They could
qui te hardheadedly -- and perhaps hardheartedly -- hold to job-

qual i fications requirenments which do not make all owance for the disabled. "16
The Court has al so upheld | aws providing for mandatory retirenent at a
certain age on rational basis grounds even where sone individuals are
unquestionably of sufficient health and ability to continue the particul ar
enpl oynment. E.g., Miurgia, 427 U S. at 315-17 (nandatory retirenment at age
50 for Massachusetts State Police). The Court explained that it is not up
to a court to deternm ne whether such a statute is wise, whether it best
fulfills the relevant social and econom ¢ objectives, or whether a nore
just and humane system m ght be devel oped. Mirgia, 427 U S. at 317 (citing
Dandridge v. WIllians, 397 U S. 471, 487, 90 S. C. 1153, 25 L. Ed. 2d 491
(1970)).

Qur own case lawis in accord. For exanple, in a case brought by a
terminally ill man chall enging the unavailability of marijuana for nedica
uses, this court declined, when applying rational basis review, to second-
guess the legislature's classification of marijuana as a schedule |
controll ed substance where it involved |egislative conclusions concerning
conplicated and controversial scientific and noral issues. Seeley, 132
Wh. 2d at 796-808. Nor do we second-guess the legislature in cases where
the wisdomof its acts seens questionable. In In re License Revocation of
Ki ndschi, 52 Wh.2d 8, 12, 319 P.2d 824 (1958), the court concluded on
rational basis reviewthat the legislature is entitled to enact a | aw
maki ng i ncone tax fraud a ground for revoking or suspending a doctor's
| icense because there is a rational basis between such fraudul ent conduct
and one's trustworthiness to practice nedicine.

Finally, Justice Fairhurst's dissent incorrectly asserts that we have
engaged in an incorrect analysis because, the dissent believes, the
gquestion is not whether allow ng opposite-sex couples the right to marry
furthers governmental interests in procreation and raising children in a
heal t hy environnment but, rather, whether those interests are furthered by
denyi ng sane-sex couples the right to nmarry. Initially, the dissent's
rewording of the issue fails to acknow edge that over- and under-

i ncl usi veness do not invalidate an enactnent under rational basis review
Mor eover, the correct inquiry under rational basis reviewis whether

al | owi ng opposite-sex couples to marry furthers |egitinmte governnent al
interests. As the United States Suprene Court has explained: "In the
ordinary case, a law will be sustained if it can be said to advance a

| egitimate governnent interest, even if the |l aw seens unwi se or works to
t he di sadvantage of a particular group, or if the rationale for it seens
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tenuous."” Roner, 517 U S. at 632 (enphasis added). Ganting the right to
marry to opposite-sex couples clearly furthers the governmental interests
advanced by the State. W add that the constitutional inquiry nmeans little
if the entire focus, and perhaps outcone, may be so easily altered by
sinmply rewordi ng the question.

We do not dispute that same-sex couples raise children or that the
denographics of "famly" have changed significantly over the past decades.
W recogni ze that same-sex couples enter significant, committed
rel ationships that include children, whether adopted, conceived through
assi sted reproduction, or brought within the fanily of the same-sex couple
after the end of a heterosexual relationship. W do not doubt that tines
have changed and are changi ng, and that courts and | egislatures are
increasingly faced with the need to answer significant |egal questions
regarding the famlies and property of sanme-sex couples. See, e.g., Inre
Parentage of L.B., 155 Wh.2d 679 (after end of sane-sex rel ationship, one
of former partners sought parental rights); Vasquez v. Hawthorne, 145 Wh. 2d
103, 33 P.3d 735 (2001) (claimto estate of decedent brought by decedent's
alleged gay life-partner); Gormey v. Robertson, 120 Wh. App. 31, 83 P.3d
1042 (2004) (property distribution follow ng end of sane-sex meretricious
relationship); In re Dependency of GC B., 73 Wh. App. 708, 870 P.2d 1037
(1994) (noting placenent of a child in foster care with a same-sex couple);
RCW 26. 33. 140(2) (providing that any person nay be an adoptive parent).

W are also acutely aware, fromthe records in these cases and the
briefing by the plaintiffs and the am ci supporting them that many day-to-
day decisions that are routine for married couples are nore conplex, nore
agoni zing, and nore costly for sane-sex couples. A married person may be
entitled to health care and other benefits through a spouse.17 A married
person's property may pass to the other upon death through intestacy |aws
or under comunity property |laws or agreenents. Married couples may
execute conmunity property agreenents and durabl e powers of attorney for
medi cal emergencies without fear they will not be honored on the basis the
couple is of the sane sex and unmarried. Unlike heterosexual couples who
automati cal ly have the advantages of such | aws upon marriage, whether they
have children or not, same-sex couples do not have the same rights with
regard to their life partners that facilitate practical day-to-day |iving,

i nvol ving such things as nedical conditions and energencies (which nmay
becone of nore concern with aging), basic property transactions, and
devol uti on of property upon death.

But plaintiffs have affirmati vely asked that we not consider any claim
regarding statutory benefits and obligations separate fromthe status of
marriage. We thus have no cause for considering whether denial of
statutory rights and obligations to sane-sex couples, apart fromthe status
of marriage, violates the state or federal constitution.

We conclude that limting marriage to opposite-sex couples furthers
the State's interests in procreation and encouraging fanmilies with a nother
and father and children biologically related to both.

The plaintiffs have not established that DOVA is unconstitutiona
under article |, section 12 of the Washington State Constitution.

Due Process and Privacy; Article |, Sections 3 and 7

Plaintiffs naintain that the right to due process under article |
section 3, and the right to privacy under article |, section 7 together
protect an individual's liberty interest to structure his or her life in
the nost intimte and defining ways without interference by the State.
Thus, they contend, DOVA violates the right of personal autonony protected
by the privacy and due process clauses of the state constitution.

The state constitution's due process clause provides "{n}o person
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shal |l be deprived of life, liberty, or property, wthout due process of
law." Const. art. |, sec. 3. Article |, section 7 provides that "{n}o
person shall be disturbed in his private affairs, or his honme invaded,
Wi thout authority of |aw "

Initially, plaintiffs do not propose a constitutional analytica
framework under article I, section 3 and article I, section 7, together
that differs froman anal ysis under each of the provisions separately.
They al so do not make a Gunwal |l argument in an attenpt to show that an
i ndependent state analysis is appropriate under the due process cl ause,
article I, section 3.18 W therefore rely on our conclusion above under a
federal constitutional analysis that the fundanental right to marriage does
not include the right to same-sex nmarriage. In the absence of a
fundanental right at stake, the due process inquiry is whether the | aw
bears a reasonable relationship to a legitimate state interest.

A ucksberg, 521 U. S. at 722; In re Pers. Restraint of Metcalf, 92 Wh. App.
165, 176-77, 963 P.2d 911 (1998). As we concluded in connection wth our
inquiry under article |, section 12, where we applied a federal equa
protection analysis, DOVA satisfies rational basis review Thus, we

concl ude that DOVA does not violate article I, section 3

Turning to article I, section 7, we have said in the context of search
and seizure cases that there is no need to consider whether to apply an
i ndependent state constitutional analysis in a new context. State v.

McKi nney, 148 Wh.2d 20, 26, 60 P.3d 46 (2002). The only relevant question
is whether article I, section 7 affords enhanced protection in the
particul ar context. MKinney 148 Wh.2d at 26.

We conclude that the sanme is true in the context of privacy interests
and that MKi nney provides gui dance for decidi ng whether a protected
privacy right exists. There, we reasoned that whether there had been an
unconstitutional search of drivers' records in violation of article |
section 7 depended upon whet her there had been an intrusion into private
affairs. W resolved this question through a two-step analysis driven by
the often noted principle that privacy interests protected under article |
section 7 are "'those privacy interests which citizens of {Washi ngton} have
hel d, and should be entitled to hold, safe from governnental trespass.'"
McKi nney, 148 Wh.2d at 27 (quoting State v. Myrick, 102 Wh. 2d 506, 511, 688
P.2d 151 (1984)). Thus, a court should first exam ne the historica
protection afforded, i.e., the inquiry into what interests citizens have
hel d, and then ask whether the expectation of privacy is one that citizens
should be entitled to hold. MKinney, 148 Wh.2d at 27-32.

As we explained earlier in this opinion, there is no history of
marriage in this state that includes sanme-sex marriage. Thus, the citizens
of Washi ngton have not held a privacy interest in marriage that includes a
right to marry a person of the sanme sex.

Turning to whether the right to marry the person of choice who is of
the sanme sex is an expectation that citizens are entitled to hold,
plaintiffs argue that citizens of this State should expect that the State
will not interfere with the way they structure their lives in its nost
intimate and defining way, including the choice of a spouse. Except for
search and seizure cases, nearly every state case they cite regarding
privacy rights rests on federal constitutional analysis or an analysis
coextensive with a federal analysis. See, e.g., In re Custody of Smth,
137 Wh. 2d 1, 15, 969 P.2d 21 (1998), aff'd sub nom Troxel, 530 U S 57
(third party visitation rights; federal constitutional analysis); Bedford
v. Sugarman, 112 Wh.2d 500, 507-12, 772 P.2d 486 (1989) (constitutionality
of law providing for in-kind assistance to indigent al cohol and drug
addi cts; court generally described the constitutional right of privacy
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under the United States Constitution and specifically declined to apply
article I, section 7 in the absence of a Gunwall argunent); In re Wlfare
of Colyer, 99 Wh.2d 114, 120, 660 P.2d 738 (1983) (court adds in a single
sentence that "{s}upport for th{e court's} holding is also found in our
state constitution," citing article I, section 7); State v. Koone, 84 Wh. 2d
901, 530 P.2d 260 (1975) (statute requiring parental consent for abortion
unconstitutional; decided under federal law); Voris v. Wash. State Human
Rights Conmin, 41 Wh. App. 283, 290, 704 P.2d 632 (1985) (claimthat anti -
discrimnation statute pertaining to renting property violated privacy
rights of association in the home; court cited United States Suprene Court
and state decisions, with no nention of article |, section 7).

In O Hartigan v. Departnment of Personnel, 118 Wh.2d 111, 117-18, 821
P.2d 44 (1991), also cited by the plaintiffs, the court held that a
rational basis standard applied in resolving a claimthat the applicant's
privacy rights were violated by a requirenent that she subnit to a
pol ygraph exam as part of her application for a | aw enforcenent position
The court al so observed that the right to privacy under the federa
constitution includes the right to autonomous deci sion nmaking, recognized
as a fundanental right. O Hartigan, 118 Wh.2d at 117. "This right
i nvolves issues related to marriage, procreation, famly relationships,
child rearing and education.” Id. (citing Whalen v. Roe, 429 U.S. 589, 600
n.26, 97 S. C. 869, 51 L. Ed. 2d 64 (1977)); see also State v. Farner, 116
Wh. 2d 414, 429, 805 P.2d 200 (1991) (observing that "{t}he United States
Suprene Court recogni zes such a fundanmental right of privacy to exist in
matters relating to freedom of choice regarding one's personal life";
recognizing a "simlar"” right of privacy under article |, section 7).
Plaintiffs also rely heavily, if not primarily, on federal cases, including
Lawr ence, Loving, Zabl ocki, and Turner.

State | aw has al ways been, however, that nmarriage is between a man and
a woman. DOMA reaffirms what has historically been the | aw of WAshi ngton
and the historical and continui ng understanding of its citizens that
marriage i s between a man and wonman. Al though we recogni ze a right of
privacy in personal autonony, we are not persuaded that it includes the
right to marry a person of the sane sex. And, as explained earlier in this
opi nion, the federal cases upon which plaintiffs rely do not support their
claimof aright to marry the person of their choice who is of the sane
sex. There is evidence that tines are changing, but we cannot concl ude
that at this tinme the people of Washington are entitled to hold an
expectation that they may marry a person of the sanme sex.

Plaintiffs have not established that a right to marry the person of
their choice who is of the sane sex is a right that citizens of this State
have held or are entitled to hold.

Plaintiffs suggest, though, that article I, section 32 al so supports
their claimof a privacy interest. Article |, section 32 provides that
"{a} frequent recurrence to fundanental principles is essential to the
security of individual rights . " Plaintiffs urge that this provision
"has been cited as a reason for analyzing principles supporting a right to
privacy," Seeley, 132 Wi.2d at 811, but do not develop the argunent to any
significant degree. Further, their reference to Seeley is a bit
m sleading. In Seeley we noted that "Washi ngton jurisprudence has yet to
see a consistent approach to art. |, sec. 32" and disclosed that the
opi nions that had cited the provision as a reason for analyzing principles
supporting a right to privacy were dissenting and concurring opinions.

Seel ey, 132 Wh.2d at 811, 812 (citing opinions). Plaintiffs do not provide
a convincing argunent that article |, section 32 leads to a different
result in this case
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We conclude that plaintiffs have not established that they have a
privacy right under article |, section 3 and article |, section 7 to nmarry
the person of their choice who is of the same sex. Because plaintiffs have
not shown that they have a cognizable privacy interest in the decision to
marry the person of their choice who is of the sane sex, DOVA i s not

facially unconstitutional under article I, section 3 and article |, section
7.
ERA; Article XXXI, Section 1 of the Washington State Constitution

The ERA states: "Equality of rights and responsibility under the | aw
shall not be denied or abridged on account of sex." Const. art. XXXI, sec.
1

The plaintiffs contend that DOVA viol ates Washington State
Constitution's ERA. Both trial courts declined to find a violation of the
ERA, citing Singer, 11 Wh. App. 247, as precedent. In Singer, the Court of
Appeal s reasoned that the purpose of the ERA is to overcone discrininatory
treatnent of nmen and wonmen on account of sex. Singer, 11 Wh. App. at 257.
The court explained that the ERA
insures that existing rights and responsibilities, or such rights and
responsibilities as may be created in the future, which previously m ght
have been wholly or partially denied to one sex or to the other, wll be
equal |y available to nmenbers of either sex. The formof discrimnation or
difference in | egal treatnent which cones within the prohibition of the ERA
necessarily is of an invidious character because it is discrimnination based
upon the fortuitous circunstance of one's nmenbership in a particular sex
per se.

Singer, 11 Wh. App. at 259. The court concluded that denial of a nmarriage
license to the two appellants, who were both nale, was not based on their
sex but upon the fact they were both of the sane sex. Singer, 11 Wh. App.
at 259.

Plaintiffs contend that DOVA di scrininates agai nst them because whil e
a man may marry a worman who is his choice to be his spouse, a wonan, on
account of her sex, cannot marry a worman who i s her choice to be her
spouse. The State responds that the ERA treats nmen and wonen the sane.

The purpose of the ERA "is to end special treatnment for or
di scrimnation against either sex." Marchioro v. Chaney, 90 Wh.2d 298,

305, 582 P.2d 487 (1978) (enphasis added); accord, e.g., Quard, 132 W. 2d
at 664; Blair v. Wash. State Univ., 108 Wh.2d 558, 565, 740 P.2d 1379
(1987). The single inquiry under the ERA is whether "classification by
sex" is "discrimnatory,” or stated in the "language of the anmendnent, Has
equal ity been deni ed or abridged on account of sex?" Marchioro, 90 W. 2d
at 305. "{I}f equality is restricted or denied on the basis of sex, the
classification is discrimnatory." Brayman, 110 Wh. 2d at 201

Men and wonren are treated identically under DOVA; neither may marry a
person of the sanme sex. DOVA therefore does not make any "classification
by sex,"” and it does not discrimnate on account of sex. Singer, 11 Wh.
App. at 259; see Baker, 170 Vt. at 215 n.13; Dean, 653 A 2d at 363 n.2
(Steadnan, J., concurring) (concluding it "stretch{es} the concept of
gender discrimnation to assert that it applies to treatnment of sane-sex
couples differently from opposite-sex couples").

The ERA is clear that the prohibited discrimnation/favoritismnust be
according to classifications based on sex. But even if the ERA were not
clear, there is specific legislative history relating to HIR No. 61, which
becane the ERA when passed by the voters, regardi ng whether the |egislature
i ntended that the anendnent pernmit same-sex marriage. |In a colloquy on the
Senate floor, Senator Pete Francis, the principal Senate sponsor of the
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measure, was asked whet her under the ERA sane-sex couples could marry.
Senat e Journal, 42nd Leg., 2nd Ex. Sess., at 347 (Wash. 1972). Senator
Francis replied, "I do not see that this would get at that at all." Id.

In response to another question, Senator Francis said that the ERA was
concerned with sex discrimnation, "not to a person's sexual activities or
orientation or interests.” 1d. This history indicates that the

| egislature did not intend that the ERA would require granting same-sex
couples the right to marry. Mreover, following the |egislature's approval
of HIR 61, the Washington State Legislative Council prepared a report
studying the inpact of the ERA on state |aws. The report |isted hundreds
of statutes that would or could violate the ERA but did not identify
statutory recognition of nmarriage as between a man and a wonman as viol ative
of the ERA. Wash. State Leg. Council, The Potential |npact of House Joint
Resol ution No. 61 -- the Equal Rights Anendnent -- on the Laws of the State
of Washington (Cct. 16, 1972).

There is also history regarding the voters' passage of the ERA. W
have previously considered statenents in favor of ballot neasures in
determ ning the effect of the nmeasure and have specifically done so with
regard to the ERA. Marchioro, 90 Wh.2d at 305. |In the State of Washi ngton
Vot ers Panphl et, CGeneral Election 52 (Nov. 7, 1972), the "Statenent for"
HIR 61 states that "the Basic Principle of the Era . . . is that both sexes
be treated equally under the law. . . . Laws which render benefits to one
sex could in nost cases be retained, and extended to everyone. Laws which
restrict and deny rights to one sex would be elinmnated."” Thus, the ERA
was described as preventing favoritismof or discrimnation against sex-
based cl asses. DOVA does not draw any classifications based on sex. It
does not render benefits to just one sex, nor does it restrict or deny
rights of one sex.19

Plaintiffs maintain, however, that Loving supports their argunent that
DOVA violates the ERA. Plaintiffs reason that in Loving the Court held
Virginia's antim scegenation statute invalid even though the [aw treated
the races equally. A black person could not marry a white person, and a
white person could not marry a black person. Plaintiffs say that the Court
nonet hel ess held that the statute inperm ssibly based the right to marry on
di stinctions drawn according to race. Plaintiffs reasons that just as
Loving directs that race is always an inpermssible ground for denying
marriage, SO i S sex.

Loving is not analogous. |In Loving the Court determi ned that the
purpose of the antim scegenation statute was racial discrinmnation, "and
the fact of equal application does not inmmunize the statute fromthe very
heavy burden of justification which the Fourteenth Arendnent has
traditionally required of state statutes drawn according to race." Loving,
388 U.S. at 9. The Court also said that the Lovings fundanmental freedom of
choice to marry may "not be restricted by invidious racial
discrimnations.” Loving, 388 U S. at 12. If plaintiffs' case were truly
anal ogous to Loving, we would first have to find that DOVA discrimnates on
the basis of sex and then conclude that the right to marriage is violated
because of the restriction due to sex discrinination. However, as the
State urges, DOVA treats nen and woren the sane.

O her courts have also rejected the argunent that Loving is anal ogous.
E.g., Baker, 291 Mnn. at 314 (Virginia' s antim scegenation statute was
i nval i dated on the grounds of patent racial discrimnation); Hernandez,
2006 N. Y. slip op. 5239, at *17-18 (Loving addressed a racially
discrimnatory statute; in contrast, with regard to the plaintiffs
challenge to the law liniting marriage to opposite-sex couples:
"{p}laintiffs do not argue here that the | egislation they challenge is
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desi gned to subordinate either nen to wonen or wonen to nmen as a cl ass");
Baker, 170 Vt. at 215 n. 13.

The plaintiffs also contend, however, that DOVA is enbedded in sexism
just as nuch as miscegenation | aws were based on racism Plaintiffs urge
that keeping marriage as an exclusively heterosexual institution is based
on gender-rol e stereotypes and exclusion of those who do not conformto
them This argunent is unpersuasive. First, there is nothing in DOVA that
speaks to gender stereotyping within marriage. Such stereotyping as exists
does so apart from DOVA. Second, plaintiffs fail to show that gay and
| esbi an persons are excluded fromnmarriage on account of or in order to
per petuat e gender stereotyping. See Baker, 170 Vt. at 880 n.13 (noting
that it is one thing to show that repeal ed rmarri age statutes subordi nat ed
worren to nmen within the marital relationship, but quite another to show
that sane-sex couples are excluded frommarriage | aws because of incorrect
and di scrimnatory assunptions about gender roles).

Plaintiffs have not established sex-based discrimnation in violation
of the ERA
CONCLUSI ON
The question we resolve today is whether the legislature may limt the
definition of marriage to include only heterosexual unions. The case |aw
that controls our inquiry conpels our conclusions.

The issue of same-sex nmarriage has been the subject of intense debate

t hroughout the nation. Although tines are changing, the plaintiffs have
not established that as of today sexual orientation is a suspect
classification or that a person has a fundanmental right to a same-sex
marriage. Thus, the State is required to denonstrate only a rational basis
to justify the legislation. Under this highly deferential standard, any
concei vable state of facts providing a rational basis for the
classification may be considered. The legislature was entitled to believe
that inmting marriage to opposite-sex couples furthers the State's
legitinate interests in procreation and the well-being of children.

The cases on which the plaintiffs primarily rely, involving race and
privacy, do not support the result they urge. As discussed above, Loving

i nvolved Virginia crimnal |aws which prohibited and puni shed interracial
marriage and Lawrence involved a Texas crimnal sodony law. |n both cases,
the United States Supreme Court found the | aws unconstitutional because
there was no justification for the racial distinctions or the intrusion
into private sexual behavior. |In contrast, in this case the State has
establi shed that DOVA was enacted to codify the comon |aw, to pronote
procreation, and to encourage stable famlies.

Al parties agree that the legislature has the authority to define
marriage within constitutional linmts. However, we note that the record is
replete with exanples as to how the definition of marriage negatively
i npacts gay and | esbian couples and their children. The plaintiffs and
their ami ci have clearly denponstrated that many day-to-day decisions that
are routine for married couples are nore conpl ex, nore agonizing, and nore
costly for sanme-sex couples, unlike married couples who automatically have
t he advantages and rights provided to themin a nyriad of |aws and policies
such as those surroundi ng nedical conditions (e.g., the right to be present
in the hospital and to help nmake difficult decisions), probate (e.g., the
right to inherit property), and health insurance (e.g., the ability to
obtai n coverage for a spouse through enploynent policies). Many |oca
gover nnents and busi nesses have recogni zed the difficulties facing same-sex
coupl es and, nationally, nany | eading conpani es provide for equival ent work
benefit packages for gay and | esbian enpl oyees. As discussed above,
however, the plaintiffs expressly requested that this court not consider
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whet her denial of statutory rights and obligations to sanme-sex coupl es that
apply to married couples violates the state or federal constitution. Thus,
our opi nion does not address those issues. There may be "nore just and
humane" ways to further the State's interests, Mirgia, 427 U. S. at 317, but
the State has net its burden in denonstrating that DOVA neets the nininmum
scrutiny required by the constitution. However, given the clear hardship
faced by sane sex couples evidenced in this lawsuit, the | egislature may
want to reexam ne the inpact of the nmarriage |laws on all citizens of this
state.

Applying the current case |aw that governs our decision and the narrow
i ssues on which the plaintiffs requested we rule, we hold that the
plaintiffs have not established that the Washi ngton State Defense of
Marriage Act is unconstitutional under the state privileges and inmmunities
clause, article I, section 12, the state due process clause, article |
section 3, the state constitution's privacy provision, article |, section
7, or the state's Equal Rights Anendnent, article XXXI, section 1. W
reverse the decision of the King County Superior Court in Andersen and the
deci sion of the Thurston County Superior Court in Castle.

AUTHOR
Justice Barbara A Mudsen

VE CONCUR
Chi ef Justice Gerry L. Al exander
Justice Charles W Johnson

1 Faced with a simlar dissent in Hernandez v. Robles, 2006 N. Y. slip op
5239, 2006 N. Y. LEXIS 1836 (Ct. App. July 6, 2006), the | ead opinion
stated: 'The dissenters assert confidentially that 'future generations
will agree with their view of this case. {2006 N. Y. slip op. 5239 (dissent
at *90).} We do not predict what people will think generations from now,
but we believe the present generation should have a chance to decide the

i ssue through its elected representatives.' 1d. at *22. (The New York
Court of Appeals deternmined that New York's restriction of nmarriage to sane-
sex coupl es does not violate the New York State Constitution.)

2 Justice Fairhurst's dissent attenpts to shift the focus from whether
limting marriage to opposite-sex couples furthers these interests to

whet her excl udi ng sane-sex couples furthers these interests. By doing so
the dissent fails to give the legislature the deference required under the
constitution.

3 As will be explained, the court in Andersen erroneously relied on federa
constitutional cases involving race and the right to privacy to concl ude
that the state constitution guarantees a right to sane-sex narriage. 1In

the Castle case, the court erred in finding that same-sex orientation forns
the basis for a suspect class of persons. There is nothing in this state's
constitution or case law to support this conclusion. It is this court's
duty to review the opinions of the lower courts. The fact that sone | ower
court decisions are reversed is not a negative reflection on the diligence,
integrity, or scholarship of the judges involved. The trial judge in each
of these cases is a well-respected jurist, and Justice J.M Johnson's
suggestion that the judges' decisions were result-oriented is unwarranted.
4 State v. Gunwall, 106 W.2d 54, 720 P.2d 808 (1986).

5 The Thurston County Superior Court agreed but did so by applying an

i ndependent state constitutional analysis to determne that the class is

i nherently suspect. As we have expl ai ned, an independent state analysis is
not appropriate in this case.
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6 W recognize that this question is being researched and debat ed across
the country, and we offer no opinion as to whether such a showi ng nmay be
made at some later tinme.

7 E.g., Engrossed Substitute H B. 2661, 59th Leg., Reg. Sess. (Wash. 2006);
RCW 9A. 36. 080; RCW 9A. 36. 078; RCW 10. 95.120(6)(e)-(f); Bothell Mn. Code
8.60.020(G; Brenerton Mun. Code 22.01.260; Everett Min. Code 2.104.260
Kennmore Mun. Code 9.40.010(H); Kirkland Mun. Code 3.80.020(b); King County
Code (KCC) 6.27A 120; KCC 12.16.020; chapter 12.19 KCC, San Juan County
Mun. Code 12.08.190; Seattle Minicipal Code (SMC) 14.08.020(M, .045, .060,
. 070, .080; SMC 3.14.931; Yelm Mun. Code 9. 08. 080.

8 It is noteworthy that, as anended, the Hawai'i constitution does not
foreclose the legislature fromanending state narriage laws to extend the
right to marry to sanme-sex couples.

9 In Lawence, 539 U S. 558, involving the Texas sodony statute, the Court
addressed the validity of the statute by deciding whether the petitioners
had a |iberty interest under the due process clause of the Fourteenth
Amendnent. The Court |ooked to laws and traditions in the past half
century showi ng an energi ng awareness of protection to be afforded adults

i n deci sion maki ng about their private lives and sex. Lawence, 539 U S

at 571-72. The Court explained that 'early American sodony | aws were not
directed at honpsexual s as such but instead sought to prohibit
nonprocreative sexual activity nore generally.' Lawence, 539 U S. at 568.
Not until the 1970s did any state specifically prohibit sane-sex relations
for crimnal prosecution, and only nine states did so. Lawence, 539 U S
at 570. The Court observed that at the tine of its decision only 13 states
still prohibited sodonmy, 4 of these only in the case of honpbsexual conduct,
and noted a pattern of nonenforcenent of nost of these laws with respect to
consenting adults acting in private. Lawence, 539 U S. at 573. Although
Lawr ence addressed the place of history and tradition in deciding the
nature and extent of the due process liberty interest it recognized, the
case was deci ded under a rational basis scrutiny standard of review

10 Justice J.M Johnson resorts to name-calling in an effort to refute this
point. However, it is difficult to explain the United States Suprene
Court's decisions in Loving and Lawence other than that the Supreme Court
has recogni zed that the concept of fundamental rights is not static, |ocked
inat the time of the founders.

11 In 1970, an amendnment to RCW 26.04.010 elininated the terns 'male' and

"femal ' and substituted 'persons.' Laws of 1970, 1st Ex. Sess., ch. 17,
sec. 2. However, the anmendnent was not intended to alter narriage as
between a man and a woman. Instead, the statute was anmended to provide the

age of consent for both parties to a marriage to be 18 years, rather than
21 years for a nmale and 18 years for a female as before. Because the sane
age now applied to both, there was no | onger any need to use the terns
"male' and 'female.' |In 1972, the ERA was adopted, and gender designations
wer e subsequently elimnated fromchapter 26.04 RCW Again, the change did
not involve recognition of same-sex marriage, as we explain below in our

di scussi on of whether DOVA violates the ERA. In 1976, the Court of Appeals
held in Singer, 11 Wh. App. 247, that state statutes defined opposite-sex
marriage and were constitutional. Then, in 1998, DOVA was enacted
expressly prohibiting same-sex narri age.

12 Contrary to the view expressed in Justice Fairhurst's dissent, the right
to marry is not grounded in the State's interest in pronoting |oving,
conmtted relationships. Wiile desirable, nowhere in any narriage statute
of this state has the | egislature expressed this goal.

13 In a rare case where the rational basis standard was found not to have
been satisfied, legislative materials affirmatively showed that the
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chal | enged | egislation could not rationally be thought to have furthered
the identified legislative interests. DeYoung, 136 Wh. 2d at 148-50.

14 See 2 House Journal, 55th Leg., Reg. Sess., at 343-44 (Wash. 2006);
Senate Journal, 55th Leg., Reg. Sess., at 229-30 (Wash. 2006); (search
hyperlinks under 'Viewroll calls' (last visited July 12, 2006)).

15 Justice Fairhurst's dissent also fails to consider that traditional and
generational attitudes toward marriage may have contributed to the vote by
any individual legislator as well as the possibility that |egislators who
were favorably di sposed toward sanme-sex nmarri age were neverthel ess
concerned with devel opnments in other states, including the amendnents to
state constitutions.

16 The Court explained that '{i}f special accommpdations for the disabled
are to be required, they have to cone frompositive law.' Garrett, 531

U S at 368.

17 Many enpl oyers have recogni zed the need to provide their gay and | esbian
enpl oyees with equival ent benefits policies. See Howard Paster, The
Federal Marriage Arendnent is Bad for Business, Wall St. J., Cct. 5, 2004,
at B2 (' Arerican busi nesses have been changi ng their workpl ace policies,
addi ng donestic partner benefits and rethinking their corporate cultures
since the early 1980s.' Forty percent of the Fortune 500 compani es,
including 'oil giants Shell GO and BP, the Big Three auto nakers, Lockheed
Martin, General Electric, and Coca Cola', provide equival ent benefits
because '{b}ottomline, business decision-making explains it: Respected
enpl oyees perform better and stay |onger.')

18 The Andersen plaintiffs reason that no Gunwall analysis is necessary
because there is no dispositive federal law. Wether a Gunwall analysis is
requi red does not depend on whether there is dispositive federal |aw.

19 Wil e opponents of the neasure said in their 'Statenent against' HIR 61
in the Voters Panphlet at 53 that honbsexual and | esbian marriage woul d be
| egalized, the Attorney General's statenment of the 'Effect of HIR No. 61 if
approved into Law includes no such information. And, in any event, a
statenent in opposition to a ballot nmeasure does not carry weight in
construing an enacted neasure. Lynch v. Dep't of Labor & Indus., 19 Wi 2d
802, 811-13, 145 P.2d 265 (1944).
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A PDF version of the opinion can be found at

http://ww. courts.wa. gov/ newsi nf o/ cont ent/ pdf/ 759341COL. pdf

Concurrence by Al exander, C. J.
No. 75934-1

ALEXANDER, C.J. (concurring) -- Al though many pages of opinion have
been witten in this case, the issue with which we are here confronted is
really quite narrow. The question before us is this: is the provision in
Washington's marri age statute, RCW 26.04.010, which clearly states that
marriage is between a "male and a femal e," unconstitutional? Put another
way, have the petitioners net their burden of overcom ng the presunption
that this statutory provision is constitutional? The answer to both
questions is clearly "no," for reasons stated very articulately by Justice

Madsen in the majority opinion. If we were to conclude otherw se, as do
the dissenters, we would be usurping the function of the legislature or the
people as defined in article Il of the constitution of the state of
Washi ngt on.

| quickly add, though, that there is nothing in the opinion that |
have signed which should be read as casting doubt on the right of the
| egislature or the people to broaden the narriage act or provide other
forms of civil union if that is their wll.

AUTHOR:
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No. 75934-1

J.M JOHNSQON, J. (separate opinion concurring in judgment only) -- This is
adifficult case only if a court disregards the text and history of the
state and federal constitutions and laws in order to wite new |laws for our
State's citizens. Courts are not granted such powers under our
constitutional system Qur oath requires us to uphold the constitution and
laws, not rewite them

Marriage is the union of one man and one woman, and every Washi ngton
citizen has a constitutional right to enter into such a marriage, 1 subject
only to limted regulation under the police power (for exanple, restricting
underage or close famly marriage). This understanding of marriage has
been continuously recogni zed throughout the history of the United States
and of the state of Washington, including Washington territorial |law. The
uni que and bi nary biol ogical nature of marriage and its exclusive link with
procreation and responsible child rearing has defined the institution at
conmon |aw and in statutory codes and express constitutional provisions of
many states. 2

When the institution of marriage was first challenged in the United States
Suprene Court through clainms to religiously endorsed pol ygany, this

hi storical definition of marriage as the union of one man and one worman was
confirmed. The sane understanding has been confirmed in every subsequent
case in that court when marriage has been considered in many ot her
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cont exts.

The appell ate judges and justices in the highest courts of all the states,
and justices of the United States Suprene Court, take an oath to uphold the
constitution and |l aws. The issue presented today has been before nany of
these courts. The understandi ng of marriage expressed above and el aborat ed
bel ow has been continuously upheld, 3 with only one notorious exception.4
A correct understanding of constitutional principles should not be
deternined by a nunerical count of judges, but the fact our concl usion has
been shared by all these appellate judges and justices adds to our
certainty in the judgnent today.

Here, two trial courts held that Washington's historic definition of
marriage and the 1998 Defense of Marriage Act (DOVA) are unconstitutiona
and that Washi ngton nust recognize as "marriage" relationships violating
that definition. King County, the State of Washington, and |ntervenors
Senator Val Stevens, et al., appealed. The respondents are gay and | esbi an
plaintiffs in each trial court whose nunerous constitutional argunents
chal | enged Washi ngton marriage law. The two trial judges agreed that

Washi ngton's marriage | aw was unconstitutional but on different grounds.
Trial courts may reflect the dominant political ideas of their |oca
community. We have two such decisions before us, and nmany other state
suprene courts have had to correct simlar trial court rulings. Both
opi ni ons bel ow were transparently result-oriented; the two courts agreed
that it was tinme for marriage in Washington to be redefined but could not
agree on a constitutional analysis to support such result. This decision
is based on the constitution and | aws.

Qur opinion goes beyond Justice Madsen's opinion in anal yzing and rejecting
all constitutional clains to achieve finality. W also apply a different
article I, section 12 analysis, which we believe is better supported by
precedent. Based on all applicable authority in this court and fromthe
United States Suprene Court, we concur in a judgnent reversing both trial
courts, uphol ding Washi ngton nmarriage | aw, and dismssing all chall enges.

I. Marriage under the Constitution And Procedures Bel ow

For nore than 125 years our state laws and our constitution and its
amendnent s have been predicated on the sane definition of marriage: the

uni on of one man and one worman. For exanple, the territorial Code of

Washi ngton provides: "Marriage is a civil contract which may be entered
into by nales of the age of twenty-one years, and fenal es of the age of

ei ghteen years, who are otherw se capable.” Code of 1881, sec. 2380
(emphasis added). A simlar definition of marriage underlies the United
States Constitution and federal |aws.

In 1996, several state court decisions threatened to disrupt this
understanding. |n one response, Congress enacted and President Cdinton
signed the federal Defense of Marriage Act,5 which explicitly provides that
for purposes of all federal laws, marriage nmeans only a | egal union between
a man and a wonman as husband and wife. The act also reaffirnmed that states
are not required to recogni ze same-sex marri ages from ot her states.

In 1998, our state's |egislature adopted WAshi ngton's DOVA, 6 which sinply
reaffirms this long-standing view of marriage. To declare the latter
statute unconstitutional would declare marriage as Washington citizens have
al ways known it, unconstitutional. It is worthy of note that the courts
bel ow could not or did not, fashion a renmedy for their extraordinary
pronouncenents nor even consider the far reaching effects on Washington's
famly | aw

In Andersen v. King County, No. 04-2-04964-4, 2004 W. 1738447 (King County
Super. C. Aug. 12, 2004), 16 individuals sought nmarriage |icenses from
King County. Their requests were denied because each sought to marry a
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person of the same sex. They filed suit in King County Superior Court
seeking a wit of mandanus requiring issuance of nmarriage |licenses and a
decl aratory judgnent. They clained that the prohibition agai nst same-sex
marriage violates the state constitution. The court allowed intervention
by two state |l egislators and ot her individuals and organi zati ons seeking to
def end Washington's marri age | aw.

The trial court granted summary judgment in favor of plaintiffs. The King
County court held DOVA unconstitutional, under the privil eges and

i munities and due process clauses of the state constitution, on the basis
that Washington nmarriage | aw denies the plaintiffs a fundanmental right to
marry. The trial court did not include an order directing any renedy. The
State, county, and intervenors petitioned for direct review, which this
court granted.

In Castle v. State, No. 04-2-00614-4 (Thurston County Super. Ct. Sept. 7,
2004), plaintiffs are 22 gay and | esbian individuals who want to marry a
person of the same sex or who claimthey were married in other states.7 A
suit against the State was brought in Thurston County Superior Court
seeki ng a declaratory judgrment under the state constitution's privileges
and i mmunities and due process clauses, and the Equal Ri ghts Anendnent.
That court denied intervention of |egislators and supporters of traditiona
marriage. The Thurston County Superior Court determ ned under state
constitutional analysis that plaintiffs constitute a suspect class, that
plaintiffs' fundanental right to same-sex marriage is violated, and that
Washi ngton marriage |aw violates the privileges and i munities clause. The
court granted the plaintiffs' notion for sumary judgnent but stayed the
deci si on before considering any specific remedy. The State sought direct
review, which was granted. The two cases were consol i dated.

At its core, the clains involve not only the purported right to a
"marriage" with a person of the sane sex but also a claimof raw judicial
power to redefine public institutions such as marriage. The |ower courts,
and the dissenters, cannot create a new fundanmental right to same-sex
"marriage" without assuming in the courts the power to redefine marriage
and presumably any other right of our citizens under the United States and
Washi ngt on Constitutions.

This court does not possess that power -- no court does. Separation of
powers is a fundanental constitutional principle. The necessary corollary
is the obligation to recognize only the legitimte power of each branch of
gover nment .

The wei ghty record of history, overwhel mi ng societal consensus, and the
strong force of |legal authorities from Washington courts and its

| egislature, as well as fromthe United States Suprene Court, do not allow
such a cavalier and arbitrary redefinition of marriage by a court. Though
advanced with fervor and supported by special interests |oudly advocating
the latest political correctness, the argunents (and the di ssenters) cannot
overconme the plain | egal and constitutional principles supporting
Washington's definition of marriage.

Il1. There is No Violation of the Privileges and Imunities C ause
Respondents first claima right or privilege to marry a person of the sane
sex under the constitution of Washington. This claimcategorically fails
an honest independent analysis of article I, section 12 of our state
constitution.

The Washi ngton Constitution privileges and inmunities clause provides:

No | aw shall be passed granting to any citizen, class of citizens, or
corporation other than nunicipal, privileges or inmunities which upon the
sanme terns shall not equally belong to all citizens, or corporations.
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Wash. Const. art. |, sec. 12. "Appropriate constitutional analysis begins
with the text and, for nobst purposes, should end there as well." Malyon v.
Pierce County, 131 Wh.2d 779, 799, 935 P.2d 1272 (1997). This text
requires a two-part analysis: (1) Does a law grant a citizen, class, or
corporation "privileges or imunities,"” and if so, (2) Are those
"privileges or immunities" equally available to all? O course if no
"privilege or immunity" is granted by the challenged law in the first

pl ace, the clause has no application and the second question is never

r eached.

First, note that DOVA does not "grant" any right at all; the right to
marriage between a nan and a worman | ong predates DOVA.8 Secondly, relevant
to this analysis, there is no right or "privilege" to same-sex marriage.
The threshol d question, therefore, is what entitlenment under Washi ngton
marriage lawis a "privilege or inmunity" and whether respondents' claim
qualifies. Fortunately, there is a rich and long history for the terns of
art "privilege" and/or "inmunity," as well as anple precedent, which gives
these terns formand substance. Marriage between a nman and a worman is a
right or privilege, these sane-sex clains are not, and history and all case
| aw confirmthis.

The term"privileges and immunities” first found its way into American | aw
in the Articles of Confederation of the United States of Anerica, adopted
in 1778. Article IV of the articles provided:

The better to secure and perpetuate nmutual friendship and intercourse anong
the people of the different States in this Union, the free inhabitants of
each of these States, paupers, vagabonds and fugitives fromjustice
excepted, shall be entitled to all privileges and inmunities of free
citizens in the several States

These terns were firnmly ensconced in English law. See, e.g.

2 Bl ackstone's Conmentaries *129 editor's cnt. 5 (St. George Tucker ed.
Rot hman Reprints, Inc. 1969) (1803).

The Articles of Confederation were replaced by the United States

Constitution, which provides in part: "The citizens of each state shall be
entitled to all privileges and inmunities of citizens in the severa
states." U S. Const. art. 1V, sec. 2.9 Al exander Hanm |ton even di scussed

the clauses in The Federalist No. 80, at 405 (Al exander Hamilton).

Justice Bushrod Washington in Corfield v. Coryell, 6 F. Cas. 546, 551-52, 4
Wash. C. C 371 (C.C.E.D. Pa. 1823) provided the classic statement of the
law on privileges and immunities under article IV of the United States
Constitution:

The inquiry is, what are the privileges and imunities of citizens in the
several states? W feel no hesitation in confining these expressions to
those privileges and immunities which are, in their nature, fundanental

whi ch belong, of right, to the citizens of all free governments; and which
have, at all tinmes, been enjoyed by the citizens of the several states

whi ch conpose this Union, fromthe tine of their becom ng free,

i ndependent, and sovereign. What these fundanental principles are, it
woul d perhaps be nore tedious than difficult to enunerate. They may,
however, be all conprehended under the follow ng general heads: Protection
by the government; the enjoynent of life and liberty, with the right to
acqui re and possess property of every kind, and to pursue and obtain

happi ness and safety; subject neverthel ess to such restraints as the
governnment may justly prescribe for the general good of the whole. The
right of the citizen of one state to pass through, or to reside in any
other state, for purposes of trade, agriculture, professional pursuits, or
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otherwise; to claimthe benefit of the wit of habeas corpus; to institute
and nmaintain actions of any kind in the courts of the state; to take, hold,
and di spose of property, either real or personal; and an exenption from

hi gher taxes or inpositions than are paid by the other citizens of the
state; may be nentioned as sone of the particular privileges and inmunities
of citizens, which are clearly enbraced by the general description of
privileges deened to be fundanental: to which nmay be added, the elective
franchi se, as regul ated and established by the laws or constitution of the
state in which it is to be exercised. These, and many others which m ght
be mentioned, are, strictly speaking, privileges and imunities . . . .{10}

Fromearly in our nation's history, many individual state constitutions

al so included privileges and imunities clauses, although the text of these
cl auses often differs slightly. W J. Meyers, The Privileges and
Imunities of Citizens in the Several States, 1 Mchigan Law Revi ew 286
(1902) catal ogues many state court decisions construing state privil eges
and inmunities clauses in terns of what was, and was not, considered to be
a privilege or immunity. Professor Meyers concludes, "Roughly, the
"privileges and inmmunities' belonging to a citizen by virtue of citizenship
are 'personal’' rights, that is, private rights, as distinguished from
public rights." Id. at 290.

W have stated on nunerous occasions that "{s}tate cases and statutes from
the tinme of the constitution's ratification, rather than recent case | aw,
are nore persuasive in determning" the protections of a constitutiona
provision. 1Ino Ilno, Inc. v. Gty of Bellevue, 132 W.2d 103, 120, 937 P.2d
154, 943 P.2d 1358 (1997). An inportant early decision of the Washington
Suprenme Court, construing our own privileges and inmunities clause, was
neither cited by the dissenters nor by Justice Madsen. This decision

State v. Vance, 29 Wash. 435, 70 P. 34 (1902), was specifically relied upon
and quoted at length in our nost recent decision on the issue. G ant
County Fire Prot. Dist. No. 5v. Cty of Mdses Lake, 150 Wh.2d 791, 83 P.3d

419 (2004) (Grant County Il1). Indeed, Vance served as the primry
precedential basis for the holding in that case.
In both Vance and Grant County ||, the court addressed the sem nal question

of whether the entitlenment or right at issue was a "privilege or inmunity"
as those terns are used in the state constitution, expressly rejecting the
idea that any disparity in treatnent necessarily falls within the cl ause.
Grant County 11, 150 Wh.2d at 812-14 (concluding that the statutory

aut hori zation all owi ng | andowners to petition for rmunicipal annexation does
not involve a fundanental attribute of an individual's state citizenship).
Thus, there is no privilege, i.e., fundanental right of state citizenship,
at issue in this case, and the claimof a violation of article |, section
12 fails for this reason.

Grant County |1, 150 Wh.2d at 814.

These cases require us to simlarly focus first upon what is a "privilege
or immunity." If there is no constitutional privilege or imunity at

i ssue, the case is decided.

As stated in Vance and repeated in Grant County Il, the nost apt anal ogy

fromthe United States Constitution is its privilege and i munities clause,
not the equal protection clause. Applying the "equal protection" analysis
to a privilege and inmunity claim as reflected in some ot her opinions,
anounts to rewiting constitutional text.11 (For this claim equa
protection analysis is separately applied, infra, p. 15.)

To apply the constitutional text to the case at bar is not difficult. The
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privileges and i munities chall enge brought against DOVA is that the act
confers the "privilege" of marriage to opposite-sex couples while
withholding it to sanme-sex couples. The apparent defect in this argunent,
however, is that sane-sex marriage cannot be argued to be a "privilege" in
the sense that termis used in our state constitution to enconpass
fundamental rights which belong to the citizens of the state.

The sane result is reached if we apply the sanme words as they have been
understood in the federal constitution. See discussion in Vance, 29 Wash.
at 458. There is no fundanental right to sane-sex narriage under the
United States Constitution as the United States Suprene Court cases

di scussed infra, p. 20, further establish.

Many cases in this court, and the United States Suprene Court, do support
the conclusion that marriage between one man and one woman is a right or
privilege. However, there is no basis whatsoever to conclude that same-sex
"marriage" is historically fundanental in the sense that it does "bel ong,
of right, to the citizens of all free governnents; and which have, at al

ti mes, been enjoyed by the citizens of the several states which conpose the
Union, fromthe tinme of their becom ng free, independent, and sovereign."
Corfield, 6 F. Cas. at 551. Even Justice Fairhurst's dissent concl udes
there is not a shred of historical precedent to satisfy that proposition
concluding rather that the history is precisely the opposite, that of
hostility (and that DOVA is "notivated solely by aninus"). D ssent
(Fairhurst, J.) at 18.

Nor is Justice Madsen's claimthat "history and tradition are not static,"
Madsen, J., op. at 26 coherent, at |east outside the context of a George
Owell novel. Qur history and tradition are real and ascertainable. This
court and the United States Suprene Court have al ways applied these
principles to informthe understanding of the privileges and immunities
clause, rather than current political notions. Under our constitutiona
separation of powers, such issues are for the |egislature and/or the
people, and here the legislature has clearly spoken.12 This is not to
suggest the constitutional right of marriage may be redefined at will by

| egi sl ati ve process; that may be a case for a different day.

I1l. Fourteenth Anendment Equal Protection Analysis

The superior court in Andersen purported to rely on cases that apply the
United States Constitution's Fourteenth Anendnent guarantee of equa
protection. Washington marriage |law and DOVA easily satisfy this test as
well. The level of scrutiny applied depends upon whether the law is drawn
usi ng a suspect class or whether a fundanmental right is inplicated. Were
a law i nvolves no such classification and no fundanmental right is
inplicated, rational basis reviewis applied. Qherw se, strict scrutiny
is applied. DOVA satisfies either test as denonstrated, infra.

A Suspect C ass

Where a law is chall enged because of a legislative classification of
persons, suspect class analysis nay be applied. At the outset, it is not

true that DOVA defines any such class, which is allowed -- or not allowed -
- to marry. Professed honpsexuals, |ike all Washingtonians, are clearly
allowed to marry in Washington. See, e.g., In re Parentage of L.B., 121

Wh. App. 460, 464, 89 P.3d 271 (2004), aff'd in part, rev'd in part on

ot her grounds, 155 Wh.2d 679, 122 P.3d 161 (2005).

Every Washi ngtonian may marry subject to reasonabl e police power
restrictions. A person may not narry sonmeone under age 17 (RCW 26.04.010),
may not marry if already married (RCW 26.04.020(1)(a)), may not nmarry a
close relative (RCW26.04.020(1)(b)), and may not marry if "the parties are
persons other than a nale and a fenal e" (RCW 26.04.020(1)(c)).

The last prohibition, |ike the bigany/polygany prohibition, is
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definitional. A "marriage" neans a marriage between one nman and one woman
(and the only marri age of each spouse). There is no class favored or

di sfavored under this statute, thus there can be no "suspect class."
Assumi ng arguendo the | ast provision (RCW26.04.020(1)(c)) could be viewed
as excluding a group, the group nmust also qualify as a "suspect” class in
order to require heightened scrutiny, and claimnts do not qualify.
"Suspect class" has been limted to "race, alienage, or national origin"
because those "factors are so seldomrelevant to the achi evenent of any
legitinate state interest that |aws grounded in such considerations are
deened to reflect prejudice and antipathy." City of Ceburne v. d eburne
Living CGtr., 473 U. S. 432, 440, 105 S. C. 3249, 87 L. Ed. 2d 313 (1985).
Suspect cl asses that have been recogni zed have a history of discrinination
and exhibit an obvious, inmutable trait frequently bearing no relation to
the ability to relate to society, and constitute a politically powerless
class. 1d. at 400; H gh Tech Gays v. Def. Indus. Sec. Cearance Ofice,
895 F.2d 563, 573 (9th Cr. 1990).

Conversely, where the distinguishing characteristics of the group inpacted
by a law are "relevant to interests the State has the authority to

i npl erent, the courts have been very reluctant . . . to closely scrutinize
| egi sl ati ve choices as to whether, how, and to what extent those interests
shoul d be pursued."” Ceburne, 473 U. S. at 441-42. See Thomasson v. Perry,
80 F.3d 915, 928 (4th Cir. 1996) ("{T}he Supreme Court has made cl ear that
"respect for the separation of powers' should rmake courts reluctant to
establi sh new suspect classes." (quoting Ceburne, 473 U S. at 441)).
Washington foll ows federal |aw when determ ning a suspect class. Seeley v.
State, 132 Wh.2d 776, 791, 940 P.2d 604 (1997); State v. Shawn P., 122

Wh. 2d 553, 559-60, 859 P.2d 1220 (1993).

DOVA does not create an inherently suspect |legislative class nor is DOVA
drawn along the lines of any suspect class. DOVA does not distinguish

bet ween persons of heterosexual orientation and honpbsexual orientation nor
does the prohibition on marrying a partner who is already married or who is
under age.

DOVA's ternms apply to all alike as individuals. Under DOVA every adult has
the ability to marry a person of the opposite sex. The married couple in
In re Parentage of L.B. were both avowedly honpsexual at one tine but they
married -- one nman and one worman. No inquiry was nmade into their sexua
orientation. 1t cannot be said that an individual with a honpbsexua
orientation is deprived of the ability to enter a state-recognized
marriage, absent an a priori redefinition of marriage. 13

DOVA did not change the |aw of marriage in Washington. See Singer v. Hara
11 Wh. App. 247, 262, 522 P.2d 1187 ("to define marriage to excl ude
honpbsexual or any ot her same-sex relationships is not to create an

i nherently suspect legislative classification requiring strict judicial
scrutiny to deternmine a conpelling interest.”), review denied, 84 W. 2d
1008 (1974).

Assum ng arguendo that DOVA did inply some classification, no Washi ngton
appel l ate court has ever found sexual orientation to be a suspect
classification. See, e.g., Mguel v. Guess, 112 Wh. App. 536, 552 n.3, 51
P.3d 89 (2002); Singer, 11 Wh. App. at 262. Even the trial court in
Andersen agreed that the "substantial weight of appellate authority runs
contrary to" respondents' claimthat honosexual s or honpsexual orientation
constitute a suspect class. Andersen, No. 04-2-04964-4, 2004 W. 1738447,
at *5. The trial court in Andersen applied the traditional test for
suspect -cl ass designation and held that "in view of the record herein, this
Court is not in a position to announce a potentially far-reaching new rule
that honosexuality defines a suspect class for purposes of constitutiona
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analysis. It will decline to do so.” Id.

Looking to federal law, it is also clear that sexual orientation is not a
suspect or quasi-suspect class. No federal court has specifically found
sexual orientation to be a suspect classification.14 After exam ning the
deci sions of the different federal judicial circuit courts of appeal, the
El eventh Circuit recently noted that "{A}ll of our sister circuits that
have consi dered the question have declined to treat honbsexuals as a
suspect class." Lofton v. Sec'y of Dep't of Children & Family Servs., 358
F.3d 804, 818 (11th Cir. 2004), cert. denied, 543 U S. 1081 (2005). See
also Flores v. Morgan Hill Unified Sch. Dist., 324 F.3d 1130, 1137 (9th
Cr. 2003) (referencing H gh Tech Gays for the holding that "honpsexual s
are not a suspect or quasi-suspect class, but are a definable group
entitled to rational basis scrutiny for equal protection purposes."”).15
Justice Madsen's opinion correctly concludes that there is no precedent to
support the plaintiff's contention that honpsexuality is a suspect class.
As indicated above, it is not even a class for the purposes of the DOVA
statute.

The logic and underlying constitutional rationale of both state and federa
case authority do require the conclusion that sexual orientation is not a
suspect class for the purposes of the Washi ngton Constitution

B. Fundanment al Ri ght

G ven the clainms here, the inportance of marriage, and the strong interests
in finality of our decision today, it is appropriate to also enploy the
fundanental rights analysis. These rights deened "fundanental" for equa
protectionl6 purposes and qualifying for heightened judicial scrutiny
include those liberties that are "objectively, 'deeply rooted in this
Nation's history and tradition.'" Washington v. d ucksberg, 521 U S. 702,
720-21, 117 S. . 2258, 117 S. C. 2302, 138 L. Ed. 2d 772 (1997) (quoting
Moore v. East O eveland, 431 U S. 494, 503, 97 S. C. 1932, 52 L. Ed. 2d
531 (1977) (plurality opinion)). An inquiry into the understanding of the
people further reflects the respect for the people expressed in our state
constitution's article I, section 1 declaration of rights: "All politica
power is inherent in the people.” See also, e.g., US. Const. preanble and
amend. |X; The Declaration of |ndependence para. 2 (July 4, 1776).

Ri ghts expressly affirned in our federal and state constitutions or

acknowl edged t hrough | ong-standing public practice rightly receive
protection. Both constitutions specifically protect rights of the people
beyond those enunerated in the text of the Bill of R ghts. Wsh. Const.
art. |, sec. 30; US. Const. anmend. I X. In order to assure agai nst erosion
of these fundanental rights, they may be anmended only through procedures
set forth in each constitution

Conversely, where courts attenpt to nandate novel changes in public policy
t hrough judicial decree, they erode the protections of our constitutions
and frustrate the constitutional balance, which expressly includes the wll
of the people who nust ratify constitutional anendnments. Exam nation of
history and tradition is therefore necessary to identify fundanental rights
as the basis for judicial decision-nmaking. This inquiry nmust not hinge
upon the judges' subjective feelings but nust be based upon objective

consi deration of historical understanding.

United States Suprene Court precedent has stressed this deeply rooted

hi storical nature of fundamental rights analysis. Fundanental rights are
those ""inplicit in the concept of ordered liberty, such t hat nei t her
liberty nor justice would exist if they were sacrificed.'" d ucksberg, 521
U S at 721 (quoting Palko v. Connecticut, 302 U S 319, 325, 58 S. ¢

149, 82 L. Ed. 288 (1937)). Fundanental |iberty interests reflect a
"strong tradition" founded on "{t}he history and culture of Wstern
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civilization,"” which are "now established beyond debate as an enduring
Anmerican tradition." Wsconsin v. Yoder, 406 U.S. 205, 232, 92 S. Ct.
1526, 32 L. Ed. 2d 15 (1972).

The creation of new constitutional rights has serious ramfications and, if
created by court decree rather than pursuant to constitutional anmendnent
procedures, does not have the legitinmacy of public debate and/or

| egislative action. ducksberg, 521 U. S. at 720. Policy preferences of
judges must not be advanced through the guise of newWy created rights
grounded in fads of political correctness.

Thus, relying upon "{o}ur Nation's history, legal traditions, and
practices" as "'guideposts for responsible decisionnmaking,'" the United
States Suprene Court has recogni zed nmarri age between one nan and one woman
as a fundanental right.17  ucksberg, 521 U S. at 721

The fundanental right of a man and woman to marry is linked with the

rel ated fundanmental right to procreate, as noted in Skinner. |Id. at 541
("{marriage and procreation are fundanental to the very existence and
survival of the race"); Zablocki v. Redhail, 434 U S. 374, 98 S. C. 673,
54 L. Ed. 2d 618 (1978).

Every United States Supreme Court decision concerning the right to marry
has assuned marriage as the union of one man and one worman. Every party in
every right to marry case that the Suprene Court has ever decided included
one man in union with one woman. Those deci sions do not support any claim
other than the right to marry a person of the opposite sex. 18

In addition to the right to nmarry cases, other inportant United States
Suprene Court cases have also relied upon the custonmary definition of
marriage as the union of one man and one wonman. See, e.g., Mirphy v.
Ranmsey, 114 U. S. 15, 45, 5 S C. 747, 29 L. Ed. 47 (1885) (discussing "the
basis of the idea of the famly, as consisting in and springing fromthe
union for life of one man and one wonan"); Davis v. Beason, 133 U S. 333,
341, 10 S. C. 299, 33 L. Ed. 637 (1890).

The United States Supreme Court has directly rejected the argunment that a
fundanental right to marry extends to sane-sex unions. |n Baker v. Nelson
291 M nn. 310, 191 N.W2d 185 (1971), appeal dism ssed, 409 U S. 810, 93 S
Ct. 37, 34 L. BEd. 2d 65 (1972), the Suprene Court dism ssed for lack of a
substantial federal question an appeal of a Mnnesota State Suprene Court
decision that rejected the claimmde here that "the right to nmarry wi thout
regard to the sex of the parties is a fundanental right of all persons.”
Baker, 291 M nn. at 312-15. The M nnesota Suprene Court reversed and held
the state's marriage statute did not violate the due process clause or the
equal protection clause. The Suprene Court dism ssed the appeal. Thus,

t he sanme-sex union as a constitutional right argunment was so frivol ous as
to nerit dismissal without further argunent by the Suprenme Court. A
simlar result is required today. 19

In all later cases, the United States Suprene Court nade clear it was not
establishing a fundanental right to recognition of honbsexual relationships
-- let alone sane-sex marriage. Wen invalidating a crimnal statute
prohi bi ti ng honosexual sodomy, the court stated, "{This case} does not

i nvol ve whether the governnment nust give formal recognition to any

rel ationship that honpsexual persons seek to enter." Lawence v. Texas,
539 U. S. 558, 578, 604, 123 S. . 2472, 156 L. Ed. 2d 508 (2003).

Justice Sandra Day O Connor further stated that "preserving the traditiona
institution of marriage” is a "legitimate state interest™ and "ot her
reasons exist to pronote the institution of marriage beyond nere noral

di sapproval of an excluded group." 1d. at 585 (O Connor, J., concurring). 20
I ndeed, the Suprene Court disclainmed that fundamental rights analysis
extends to same-sex couples. 1d. at 593 (Scalia, J., dissenting) ("{we
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have held repeatedly, in cases the Court today does not overrule, that only
fundanental rights qualify for this so-called 'hei ghtened scrutiny'
protection -- that is, rights which are 'deeply rooted in this Nation's
history and tradition'" (quoting d ucksberg, 521 U S. at 721)). Oher
authorities have reiterated the conclusion that Lawence did not create or
even suggest a right to marry a person of the sane sex.?21

Thus, the body of credible appellate authority in this nation stands

agai nst the asserted equal protection right to marry a person of the sane
sex, and the effort to redefine nmarriage has been overwhelnmngly rejected
by courts in other jurisdictions.22 Even the Goodridge plurality in
Massachusetts declined to create such a new fundanental right.23

The commitment to nmarriage as a union of one man and one wonan has been
enphatically reiterated in states. |In the few years these cases were
pending, 11 states considered constitutional anmendnents to confirmthe
under st andi ng of narriage as between one man and one wonman. All 11
nmeasures were passed by the people of their states. At |east one nore
state has since added a simlar amendnment to its constitution. (A conplete
listing of state constitutional amendnments and statutes is attached as
Appendi x A.)

Suprenme Court precedent does prohibit inposing obstacles to narriage of one
man and one wonan where those restrictions are based sol ely upon invidious
discrimnation and not related to any legitimte governnental interests.

In Loving v. Virginia, 388 U.S. 1, 87 S. Ct. 1817, 18 L. Ed. 2d 1010
(1967), an antim scegenation |law barring nmarriage between white and ot her
races was based upon racial discrimnatory purposes bearing no relationship
to governnental interests in fostering stable narriages of one man and one
wonman. 24

We vigorously reject any attenpt to link the discrimnatory

antimi scegenation laws in Loving with this State's DOVA. The Washi ngton
Court of Appeals in Singer correctly noted:

The Loving and Perez courts {Perez v. Sharp, 32 Cal. 2d 711, 198 P.2d 17
(1948)} did not change the basic definition of nmarriage as the | egal union
of one man and one woman; rather, they nmerely held that the race of the man
or wonan desiring to enter that relationship could not be considered by the
state in granting a marriage |license.

11 WA. App. at 255 n.8. Numerous other courts have all rejected the claim
that the decision in Loving sonehow chal |l enged state |aws reaffirmng
marriage as the union of one man and one wonan. 25

Careful review of the historical context of Loving further underm nes the
di ssents' disturbing attenpt to link constitutionally void, racist |aws
with a historical definition of marriage as between a nan and woman.

Anti m scegenation | aws were anatherma to the "color-blind" constitution
articulated in Justice John Marshall Harlan's dissent in Plessy v.
Ferguson. 26 Antim scegenation | aws infringed upon the union of one man and
one woman by injecting racial status as a qualification. Such |aws
contradicted the fact that a man and a woman of any race have the natura
right to marry and have children. This right is protected by the United
States and Washington State Constitutions.

Racially discrimnatory antim scegenation |laws also violate the right to
marri age between a man and a worman. Here, in contrast, the State's DOVA
sinply confirns the common | aw understanding of marriage as a union of a
man and woman. It is the dissent that would abrogate the conmon | aw
under st andi ng through judicial fiat.

Justice Fairhurst's dissent would refrane the issue as whether narriage
shoul d be construed "broadly" or "narrowWy." Dissent (Fairhurst, J.) at
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23. Inclusion of sanme-sex couples within the definition of "marriage" by
redefining the right "broadly" has no support in case law. Indeed, the

pol ygany cl ains were better supported since those clains were al so founded
inaclaimof a right to practice an established religion, which allowed
pol ygany. The free exercise of religion is protected by the first
amendnent to the United States Constitution. There is no simlar claimfor
sane-sex narriage

The fundamental right to enter into a marriage union of one man and one
wonman, |ike other fundamental rights, needs no further ("broader")
definition. Below we shall briefly show that the |egislative
recodification of this definition of marriage in DOVA is constitutionally
justified by a record establishing a rational basis, or alternatively, by
conpel ling state interests.

C. Rati onal Basis

Rational basis scrutiny is the nost deferential analysis for equa
protection purposes, but rational basis scrutiny does not preclude judicial
review. See Island County v. State, 135 Wh.2d 141, 156, 955 P.2d 377
(1998) (Sanders, J., concurring). Laws solely based on aninus toward a
particular group and wholly lacking a legitinmte governnental purpose would
not neet the rational basis test. See, e.g., Romer v. Evans, 517 U. S. 620,
631, 116 S. C. 1620, 134 L. Ed. 2d 855 (1996).

Here, there are nunerous rational bases supporting the legislature's
reaffirmation of nmarriage as the union of one man and one wonman. The

conpl enmentary nature of the sexes and the uni que procreative capacity of
one man and one wonman as a reproductive unit provide one obvi ous and
nonarbitrary basis for recogni zing such marriage. The binary character of
marriage exists first because there are two sexes. 27 A society m ndful of
the biologically unique nature of the marital relationship and its special
capacity for procreation has anple justification for safeguarding this
institution to pronote procreation and a stable environnent for raising
children. Less stable hones equate to higher wel fare and ot her burdens on
the State.

Only opposite-sex couples are capable of intentional, unassisted
procreation, unlike same-sex couples. Unlike sane-sex couples, only

opposi te-sex coupl es may experience unintentional or unplanned procreation
State sanctioned narriage as a union of one man and one wonan encour ages
couples to enter into a stable relationship prior to having children and to
remain conmitted to one another in the relationship for the raising of
children, planned or otherw se. 28

Al t hough society's continuing exi stence depends upon children, marriage has
never been considered as solely a nechanismto increase the nunber of
births. Modern circunstances confirmthat narriage is needed in today's
society nore than ever. As am cus notes:

wi despread contraceptive and abortion rights may actually nmake nore
salient, not less, the traditional role of marriage in encouragi ng nen and
worren to nmake the next generation that society needs. The nore | egal
cultural, and technol ogi cal choice individuals have about whether or not to
have children, the nore need there is for a social institution that
encourages nmen and wonen to have babies together, and creates the
condi ti ons under which those children are likely to get the best care.

Am cus of Families Northwest at 14-15.
It was reasonable for the Washington Legislature to conclude that the

bi ol ogi cal nature of one man and one wonman as a reproductive unit provides
an objective and nonarbitrary basis for defining marriage. The State's
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interests in support of marriage would be undermined if marriage were so
mal | eabl e in nmeaning as to include any consensual relationship clained to
be "'exclusive and permanent.'" Dissent (Fairhurst, J.) at 29 (quoting
Goodri dge, 440 Mass. at 332).

Marri age redefined to nean any "pernmanent”29 intimte personal relationship
bet ween two consenting persons has no firmer basis than a simlar

rel ati onship between three or nore persons, which has been |ong rejected.
The stakes were clear to the Suprene Court in facing the challenges to
marriage presented in the polygany cases. As Chief Justice Mrrison R
Wai te stated:

Upon {marriage} society nay be said to be built, and out of its fruits
spring social relations and social obligations and duties, with which
government is necessarily required to deal. In fact, according as
monoganous or pol yganous nmarriages are allowed, do we find the principles
on which the governnent of the people, to a greater or |ess extent, rests.

Reynolds v. United States, 98 U.S. (8 Oto) 145, 165-66, 25 L. Ed. 244
(1878). Several later United States Suprene Court deci sions vigorously
rejected suggested alteration to the fundanmental definition of marriage. 30
The | egi sl ature enacted DOVA as a reasonabl e declaration of state narriage
policy and an acknow edgnent of the federal DOVA's framework for the
recognition of marriage in the United States. The State's DOVA follows the
federal DOMVA, passed by Congress and signed by President Clinton in 1996. 31
The federal DOVA was enacted pursuant to the full faith and credit clause
of the United States Constitution and has been upheld as constitutional in
the face of challenges in federal courts. See WIlson, 354 F. Supp. 2d
1298; Kandu, 315 B.R 123. See also Snelt, 447 F.3d 673.

The federal DOVA does two things. First, it expressly defines nmarriage as
the union of one man and one wonan for federal purposes. Second, it gives
express federal |aw approval to states to define narriage and deternmnine
what marriages they recognize pursuant to the full faith and credit clause.
States are not required to recognize "marri ages"” not consisting of one man
and one worman even if permtted in other states. Although the federa
statute clarifies the states' powers in defining and recogni zing marri age,
the statute does not dictate what particular nmarriage policies states
shoul d adopt.

The legislative history for Washington's DOVA reflects that it was
contenplated in the context of the federal DOVA. Washington's DOVA
reasonably reiterates this State's understanding of marriage in |ight of
constitutional federalismprinciples recognized in the federal DOVA

Anot her rational basis requiring us to uphold DOVA is that the statute was
found as necessary to ensure that decisions about marriage remain with the
peopl e of Washington. Legislators swear an oath to uphold and defend the
constitution and laws of the State. Consistent with that oath, the

| egislators ensured that the people of Washington retain control over their
institutions rather than permt foreign state judges to becone de facto
determ nants of marriage policy.

The legislative history of our State's DOVA al so shows consi deration of the
Hawai i Suprenme Court's decision in Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44
(1993), superseded by constitutional anmendnent. Haw. Const. art. |, sec.
23 (anended 1998).

Legi sl ators were concerned that w thout DOVA, such other states' court

deci sions m ght be enforced in Washington. The Hawaii court had expressly
criticized the Washington decision in Singer.32 Qur legislature rationally
concluded that explicitly reaffirmng this State's understandi ng of
marriage would both reflect the consensus of the people and keep the issue
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of marriage within the control of Washingtoni ans. Washington marriage
shoul d remain a decision for citizens of this State, not any other state or
its courts. 33

Legislators found the interests so strong as to require express definition
of marriage as the union of one man and one wonman in order to renbve any
possi bl e |l egal uncertainties. Despite or because of the |ong-standing
under standi ng of nmarriage as between one man and one woman, our statutes
did not explicitly say marriage is the union of one man and one woman. 34
Legi sl ators concl uded that DOVA woul d rei nforce the understandi ng of
marriage in any potential court contest. 35 The legislative record

i ndi cates concern that the Court of Appeals decision in Singer would be
argued as limted authority because of the court which ruled.36 The record
al so shows express concern that this court would be cited authority from
other states argued to overrule the Singer holding.37

DOVA provides certainty, which is particularly inportant since this state
has generally followed the rule that the jurisdiction where the contract is
executed is controlling in nost adjudications involving the validity of
marriage. Wlley v. Wlley, 22 Wash. 115, 117, 60 P. 145 (1900); In re
Estate of WIbur, 8 Wash. 35, 37, 35 P. 407 (1894). This State does not
recogni ze comon-| aw nmarri ages, but we have recogni zed the validity of such
marri ages between a nman and a wonan if contracted in other states. Peffley-
Warner v. Bowen, 113 Wh.2d 243, 249, 778 P.2d 1022 (1989); In re Estate of
Gal | agher, 35 Wh.2d 512, 514-15, 213 P.2d 621 (1950). Legislators
specifically referred to this recognition of foreign-state marriages.38 A
strong conviction was expressed that this precedent should not extend to
same-sex "marriages" from other states. 39

Where foreign law clearly violates our State's strong public policy, there
is an inportant and wel | -established exception to the rule for recogni zing
foreign law. This exception probably requires that Washi ngton courts woul d
not recogni ze same-sex "marriage" even in the absence of DOVA. 40 Still
enact nent of DOVA was based upon a rational concern about precedent
recogni zi ng sone narriages fromforeign jurisdictions which Washi ngton did
not al |l ow.

Hawai i voters subsequently enacted a constitutional amendnent reaffirning
marriage as a union of one man and one wonan, as have all other states
where voters or the | egislature have been allowed to decide. See App. A
The Massachusetts decision, however, has not yet been reversed, and
confirms that our |egislature did not engage in specul ative concerns by
enacti ng DOVA.

Simlar concerns were evidenced by the United States Congress (and
President Clinton) and by other states when enacting DOVA statutes or
constitutional anendnents reaffirm ng narriage as a union of one man and
one woman. 41 The aberrant plurality opinion of the Massachusetts court and
the decisions by trial courts here confirmthe validity of these concerns.
The record al so establishes that Washington's narriage definition confirnmed
in DOVA was rationally supported. Studies presented to the |egislature
support marriage as a union of one man and one wonan. The | egislature was
of fered evidence that children tend to thrive best in famlies consisting
of nothers, fathers, and their biological children. 42

The current state of scientific findings was further illun nated by
intervenor's expert, Dr. Jeffrey B. Satinover. See Cerk's Papers (CP) at
531. For the purposes of scientific study, no sinple dichotony can be
drawn between opposite-sex couples and sane-sex couples. Since sane-sex
pairing takes place along sexual lines rather than across sexual |ines, and
because of the nonfungible differences between nen and wonen, serious
scientific inquiry should take into account three distinct comunities with
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"starkly unequal denographics, differential inpact on children, and
different nultigenerational capacity." See CP at 533.

Before redefining a social institution, the | egislature should consider
ram fications flowing fromall three of these couple communities and the
resulting inmpact on the social fabric and on children.

The first obvious and relevant fact is that fenal e couple households are
necessarily fatherless and mal e coupl e househol ds are necessarily

not herl ess. Each of these differences fromthe optimum not her/fat her
setting for stable famly life may offer distinctive di sadvant ages.
Studi es sumarized in the record before one trial court denonstrated that
an absent father "is associated with quantifiable deficits in children at
every stage of the lifecycle, persisting not only in the adulthood of the
child, but even into the next generation."™ CP at 539.43 A simlar problem
has been indicated of famlies wthout a nother, although the nunber of
mal e unions with children is far smaller. CP at 539.44

Direct conparisons between opposite-sex hones and sane-sex honmes further
support the former as a better environnent for children. For exanple,
studi es show an average shorter termcommi tnment and nore sexual partners
for same-sex couples. 45

The United States Supreme Court has addressed the proposition that one man
and one wonman are the optimal setting for raising a fanmly.46 The

rel ati onshi p between behavi oral problens and the absence of fathers in the
honme have been addressed by other courts. 47

The Washi ngton Legislature could rationally reject outright or concl ude
that further study is required before engaging in a dranatic alteration of
our society's social fabric with profound negative or unforeseeable
consequences.

Qur constitutional system nmandates separation of powers. It is for the

| egislature to weigh the evidence and relative nerits of social science and
statistics, taking into account the public interests. W recognize that
conpeting interpretations of the studies have been offered to this court.
For purposes of legitimate judicial review, it is sufficient to note that
the legislature held hearings with testinony suppl emented by docunentation
i ncl udi ng studies that support the conclusion that nother-father househol ds
are the optinal setting for famly and children

More fundamentally, it is rational that our legislature insists upon
conpel i ng evidence before naking a sweeping alteration in marriage. 48
Qbvi ously, those who would overturn the prevailing definition of marriage
did not present conpelling evidence to the |egislature to support such
change.

This court nust uphold the legislature's determ nation, which is both
rational and based on legitinmate interests (and does not destroy or
redefine existing rights).

D. No | nproper Motives Pronpted DOVA

Justice Fairhurst's dissent also insists DOVA was enacted through i nproper
notives of "aninmus." Dissent (Fairhurst, J.) at 18. Presunmably, this
concl usion extends to the United States Congress and President Cinton who
enacted and signed the federal DOVA, as well as to other state |egislatures
who have enacted DOVA versions. To state this paranoid propositionis to
rebut it.

Courts must not indulge in speculation about illicit and subjective notives
of legislators. Not only is this a separation of powers constraint but it
i nvolves the recognition that subjective notives are far nore difficult to

di scern than the objective public purposes in legislation. "'It is a
fam liar principle of constitutional law that this Court will not strike
down an ot herw se constitutional statute on the basis of an alleged illicit
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| egi slative notive. Cty of Renton v. Playtinme Theatres, Inc., 475 U S
41, 48, 106 S. . 925, 89 L. Ed. 2d 29 (1986) (quoting United States v.
OBrien, 391 U S 367, 383, 88 S. . 1673, 20 L. Ed. 2d 672 (1968)). The
| egislative record here of fers overwhel m ng evi dence that DOVA was enact ed
in accord with proper public purposes, not the argued supposedly i nproper
nmot i ves.

It is disturbing that the dissenters woul d nmake this conclusion about the
Washi ngton Legi sl ature, particularly where expansive, objective evidence
supports the opposite conclusion. Legislative proponents of DOVA
extensively cited the rational bases for DOVA discussed supra, pp. 29-42.
Proponents of the bill expressly opposed discrimnation agai nst persons

wi th honpbsexual orientation and indeed such legislation to that effect was
passed while this case was pending.49 It is beyond the province of the
judiciary to take one side in a legislative dispute. It is sufficient here
to recogni ze the objective evidence available in the record only supports
the conclusion that DOVA was enacted pursuant to proper public purposes. 50
E. Conmpelling State Interests Support WAshi ngton Marriage Law

DOVA' s reaffirmation of nmarriage as the uni on of one man and one wonan al so
furthers compelling state interests. The legislature formally decl ared
that conpelling governnental interests support DOVA.

(1) It is a conpelling interest of the state of Washington to reaffirmits
hi storical commtnent to the institution of marriage as a union between a
man and a wonan as husband and wife and to protect that institution. {51}

This determination is anply supported by the record and by the historic
under standing of marriage's role in society.

If a statute did classify according to a suspect class or infringe on a
fundanental right, the statute will be subjected to strict scrutiny.

Cl eburne, 473 U. S. at 440; San Antonio Indep. Sch. Dist. v. Rodriguez, 411
us 1, 16-17, 93 S. C. 1278, 36 L. Ed. 2d 16 (1973). Under strict
scrutiny a state must prove the classification or infringenment of a right
is narrowy tailored to advance a conpelling governnental interest;

ot herwi se, the statute is invalid. Ceburne, 473 U S. at 440; Rodriguez,
411 U. S. at 16-17.

Al t hough we cannot find that DOVA was drawn according to a suspect class or
i nfringes upon a fundanental right, the trial court's holding in Andersen
the briefing of the parties, and the inportance of the case warrant further
anal ysis of DOVA under strict scrutiny. Wshington marriage |aw and DOVA
must be uphel d because the | egislature expressly found it furthers
conpelling state interests, and that determ nation is correct.

The Suprene Court discussed the inportance of marriage in rebutting
chal l enges to narriage posed by polygany. These cases pronpted the Suprene
Court to identify the conmpelling state interests in marriage between one
man and one worman. See, e.g., Reynolds, 98 U S. at 165-66, quoted supra,

p. 32; Miurphy, 114 U.S. at 45, quoted supra, p. 32; Beason, 133 U S 344-
45. See also W/ bur, 8 Wash. at 37.

Marriage is a particularly public institution:

"it {civil marriage} is not so nuch the result of private agreenent, as of
public ordination. |In every enlightened governnent it is preenm nently the
basis of civil institutions in every enlightened governnment, and thus an
obj ect of the deepest public concern. |In this light, marriage is nore than
a contract. It is not a nere matter of pecuniary consideration. It is a
great public institution, giving character to our whole civil polity."

Maynard v. Hill, 125 U S. 190, 213, 8 S. ¢. 723, 31 L. Ed. 2d 654 (1888)
(quoting Noel v. Ewing, 9 Ind. 37, 48 (1857)). As the bedrock institution
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of society, marriage serves conmpelling state interests, many of which were
al ready di scussed, supra, p. 30, in context of the legislative record
her ei n.

The State's conpelling interest in marriage has al so been reaffirnmed in
recent decisions rejecting anot her proposed redefinition of marriage.
Monogany is inextricably woven into the fabric of our society. It is the
bedrock upon which our culture is built. 1In light of these fundanental

val ues, the State is justified, by a conpelling interest, in upholding and
enforcing its ban on plural nmarriage to protect the nonoganous marri age
rel ationshi p.

Potter v. Murray Cty, 760 F.2d 1065, 1070 (10th Cir. 1985), cert. deni ed,
474 U.S. 849 (citations omtted). See Bronson v. Swensen, 394 F. Supp. 2d
1329 (D. Utah 2005) (holding "precedent in Potter dictates the finding that
there is a conpelling state interest in the protection of nobnoganpus
marriage."). See also State v. Green, 2004 UT 76, 99 P.3d 820. "First and
forenost, the State has a conpelling interest in regulating and preserving
the institution of marriage as that institution has been defined by the
State.” I1d. at 836 (Durrant, J., concurring). Marriage in each of these
cases was between one nman and one womnan.

O her recent authorities have recognized the State's conpelling interest in
marriage as the union of one man and one wonan, particularly in |ight of
its exclusive link to procreation and child rearing.52 As one court noted,
"it seens beyond dispute that the state has a conpelling interest in
encour agi ng and fostering procreation of the race and providing status and
stability to the environment in which children are raised. This has al ways
been one of society's paranount goals.” Adans v. Howerton, 486 F. Supp
1119, 1124 (C.D. Cal. 1980) (rejecting the claimthat honpsexual unions
shoul d be recogni zed as marriages for inmmgration purposes), aff'd on other
grounds, 673 F.2d 1036 (9th Cir. 1982).

The legislature correctly held the State has conpel | ing governnenta
interests to pronote marriage as the union of one man and one worman. Those
compelling interests include interests considered in the "rational basis"

di scussion, supra, pp. 29-42, and were sumarized by the legislature itself
(Laws of 1998, ch. 1, sec. 2). These conpelling interests are well
identified in United States Suprenme Court decisions considering marriage,
which are conpelling and properly binding on this court. Washington
marriage | aw and DOVA pass even a strict scrutiny test.

IV. Due Process, Privacy, and Fundanmental Rights (Article I, sections 3,
7, and 32)
Neither article |, section 3 nor article I, section 7 creates a right to

redefine marriage to include sanme-sex couples. Even the dissenters do not
di sagree with this conclusion, but the clains of respondents will also be
briefly rebutted in interests of finality.

A Article I, Section 3

Article I, section 3 provides that "{n}o person shall be deprived of life,
liberty, or property, w thout due process of law." There is no fundanental
"liberty" interest inplicated here, nmuch |less any "deprived" interest.

Each Washi ngtoni an enjoys the sane right to marry one person of the
opposite sex. There is no right to redefine "marriage," and the State has
both legitimate and conpelling interests in adopting |aws defining marriage
as the union of one man and one woman. Thus, Washington marri age and DOVA
do not violate this provision.

B. Article I, Section 7

Article |, section 7 provides that "{n}o person shall be disturbed in his
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private affairs, or his home invaded, w thout authority of law. " The right
protected by that provision is the right to be free from unreasonabl e
intrusion into one's private affairs. See State v. Ferrier, 136 W.2d 103,
112, 960 P.2d 927 (1998). Disturbance of one's private affairs occurs when
t he government intrudes upon those "privacy interests which citizens of
this state have held, and should be entitled to hold, safe from
governmental trespass.” State v. Myrick, 102 Wh. 2d 506, 511, 688 P.2d 151
(1984).

There is no unreasonabl e governnent trespass in DOVA. |ndeed, there is no
trespass of any kind. Same-sex couples are not prevented from havi ng any
sort of private relationship that they choose. What respondents seek here
is official and public recognition of their sanme-sex relationships.

Article I, section 7 is not a device for creating such rights of public
recognition.

An article |, section 7 inquiry considers t hose privacy interests which
citizens of {Washi ngton} have held, and should be entitled to hold, safe
fromgovernnental trespass.'" State v. MKinney, 148 Wh. 2d 20, 27, 60 P.3d
46 (2002) (alteration in original) (quoting Myrick, 102 Wh. 2d at 511).
Clainms for a right to same-sex "narriage" unequivocally fail both steps.
There is clearly no history of "marriage" that includes persons of the samne-
sex. DOMA does not intrude upon private relationships but instead concerns
the public recognition of marriage. DOVA is constitutional under

article |, section 7.

C Article |, Section 32

Respondent's argunent based upon article |, section 32 is also
unsupportable. Article I, section 32 actually supports the State's
continued ability to define marriage as it has historically: the union of
one man and one woman.

Article I, section 32 declares that "{a} frequent recurrence to fundanental
principles is essential to the security of individual rights." The
legislative finding in DOVA confirns the intent to remain consistent with
"historical conmtnent to the institution of marriage as a union between a
man and a woman as husband and wife . . . ." Laws of 1998, ch. 1

sec. 2(1).

The fundanental rights analysis, supra, pp. 20-29, also reflects the
mandate of this section of our constitution and denonstrates overwhel ni ng
justification for the recognition of marriage as the union of one man and
one woman. 53 Only a judicial rewiting of "fundanental principles"” would
result in marriage finding definition in the shifting sands of politica
correctness. The claimfor same-sex "marriage" is not consistent with the
mandate of article |, section 32.

V. Equal Rights Anendnent (Article XXXI, section 1)

Finally, respondents' argunent under article XXX, section 1 -- the "Equa
Ri ghts Amendnent" (ERA) -- also fails. That anmendrment did not create a
right to redefine marriage to include sanme-sex couples, and the |egislative
history confirns that was not the intent of the voters who ratified the ERA
nor the intent of that amendnent.

The nearly cont enporaneous decision in Singer concluded correctly that
marriage as the union of one man and one wonan did not violate the ERA

The | egislative history supports this conclusion. Particularly inportant
is the voters panphl et explanation by proponents of the anmendnent.

Statenments are required by our Washington Constitution article Il, section
1(e). 1In the 1972 official voters panphlet, the "Statenent for" House
Joint Resolution 61 states that "the Basic Principle of the Era . . . is
that both sexes be treated equally under the law. . . . Laws which
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restrict and deny rights to one sex would be elimnated.” State of Wash.
Vot ers Panphl et, General Election 52 (Nov. 7, 1972).

DOVA is constitutional under the ERA because it applies to both sexes
equally. The ERA plainly prohibits legislation that favors one sex at the
expense of the other or that discrimnates against one sex to the advantage
of the other. See, e.g., Marchioro v. Chaney, 90 Wh.2d 298, 305, 582 P.2d
487 (1978) ("Under the equal rights anendnent, the equal protection/suspect
classification test is replaced by the single criterion: Is the
classification by sex discrimnatory?"), aff'd, 442 U S. 191, 99 S. C

2243, 60 L. Ed. 2d 816 (1979); Darrin v. Gould, 85 Wh.2d 859, 877, 540 P.2d
882 (1975) ("under our ERA discrimnation on account of sex is forbidden"
(enmphasi s added)).

Neither trial court here found a violation of the ERA, nor can we.

Washi ngton's marriage | aw and DOVA neither favor nor discrim nate agai nst
men or wonen, and do not viol ate the ERA.

VI. Concl usion
Washi ngton's | ong-standing definition of marriage as the union of one nan
and one wonan and DOVA are both constitutional. Respondents' nunerous

chal | enges under the state and federal constitutions all fail

W conclude that the legislature was justified in enacting DOVA to clarify
and reaffirm Washington marri age | aw by a conpelling governnental interest
in preserving the institution of marriage, as well as the healthy families
and children it pronotes. This conclusion may not be changed by nere
passage of time or currents of public favor and surely not changed by
courts.

Finally, we conclude that neither the due process or right to privacy

clauses in article I, section 3 and section 7 nor the equal rights
anendnent to our state constitution creates a right to narry a person of
the sane sex. |Indeed, these clains are even | ess persuasive when vi ewed

correctly through the eyes and understandi ng of those who aut hored and
ratified our constitution (and the ERA anendnent).

W add the inportant conclusion that this decision is required by the

rel evant constitutional provisions, the history of our |laws and precedent
inthis court, and the United States Supreme Court. This decision is

final. 54 The decisions of both trial courts are reversed and these actions
di sm ssed

AUTHOR
Justice James M Johnson

VWE CONCUR
Justice Richard B. Sanders

APPENDI X A
(* indicates states with constitutional anmendnents)

Al abana: Const. anend. 761 (2006)

*Al aska: Const. art. | sec., 25

Arizona: Ariz. Rev. Stat. sec. 25-101 (West G oup 2000)

*Arkansas: Const. anend. 83, sec. 1

California: Cal. Fam Code sec. 308.5 (Thonson/West 2004)

Col orado: Colo. Rev. Stat. sec. 14-2-104 (LexisNexis 2005)

Connecticut: no law or constitutional anendment restricting marriage to
one man and one woman

Del aware: Del. Code Ann. title 13, sec. 101 (M chie 1999)
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Florida: Fla. Stat. sec. 741.212 (2005)

*Geor gi a: Const. art. 1, sec. IV, para.

*Hawaii: Const. art. |, sec. 23

| daho: | daho Code Ann. sec. 32-202 (M chie 2006)

Illinois: 750 Ill. Conp. Stat. Ann. 5/201 (Thomson/ Wst 2004)

I ndiana: Ind. Code Ann. sec. 31-11-1-1 (2005)

lowa: |owa Code Ann. sec. 595.2 (West G oup 2001)

*Kansas: Const. art. XV, sec. 15

*Kentucky: Const. sec. 233a

*Loui siana: Const. art. Xl|I, sec. 15

Mai ne: Me. Rev. Stat. Ann. title 19A sec. 701 (West 1998)

Maryl and: M. Code Ann., Family Law sec. 2-201 (LexisNexis 2004)
Massachusetts: no |law or constitutional amendment restricting marriage to
one man and one woman

*M chigan: Const. art. |, sec. 1.1(25) (LexisNexis 2006)

M nnesota: Mnn. Stat. Ann. sec. 517.03 (Thonson/ Wst 2006)

*M ssissippi: Const. art. 14, sec. 263A

*M ssouri: Const. art. |, sec. 33
*Montana: Const. art. XlIl, sec. 7
*Nebraska: Const. art. |, sec. 29
*Nevada: Const. art. |, sec. 21

New Hanpshire: N H Rev. Stat. Ann. sec. 457:1-:2 (Thonson/ Wst 2004)

New Jersey: no law or constitutional anendnent restricting marriage to one
man and one wonan

New Mexi co: no law or constitutional anendnent restricting marriage to one
man and one wonman

New York: no law or constitutional anendment restricting marriage to one
man and one wonan

North Carolina: N C Gen. Stat. Ann. sec. 51-1.2 (LexisNexis 2005)

*North Dakota: Const. art. X, sec. 28

*Chio: Const. art. XV, sec. 11

*kl ahoma: Const. art. |1, sec. 35

*Oregon: Const. Art. XV, sec. b5a

Pennsyl vania: 23 Pa. Cons. Stat. Ann. sec. 1704 (West G oup 2001)

Rhode Island: no |law or constitutional anendnent restricting marriage to
one man and one woman

South Carolina: S.C. Code Ann. sec. 20-1-15 (Thonson/Wst 2005)

South Dakota: S.D. Codified Laws sec. 25-1-1 (2004)

Tennessee: Tenn. Code Ann. sec. 36-3-113 (2005)

*Texas: Const. art. |, sec. 32

*Utah: Const. art. |, sec. 29

Vernont: Wt. Stat. Ann. title 15, sec. 8 (LexisNexis 2002)

Virginia: Va. Code Ann. sec. 20-45.2 (LexisNexis 2004)

Washi ngt on: RCW 26. 04. 010

West Virginia: W Va. Code 48-2-104 (Lexi sNexis 2004)

Wsconsin: no law or constitutional amendnent restricting narriage to one
man and one wonan

Woning: Wo. Stat. Ann. sec. 20-1-101 (LexisNexis 2005)

States with constitutional amendnents pending for election in 2006:
I daho

South Carolina

Sout h Dakot a

Tennessee

Virginia

W sconsin
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APPENDI X B

Arizona: Standhardt v. Superior Court of Ariz., 206 Ariz. 276, 77 P.3d 451
(Ct. App. 2003), review denied, 2004 Ariz. LEXIS 62 (2004)

Arkansas: Hatcher v. Hatcher, 265 Ark. 681, 580 S.W2d 475 (1979)
California: Lockyer v. City and County of S.F., 33 Cal. 4th 1055, 19 Cal
Rptr. 225, 95 P.3d 459 (2004)

Florida: Kantaras v. Kantaras, 884 So. 2d 155 (Fla. Dist. C. App. 2004),
revi ew deni ed, 898 So. 2d 80 (2005)

Illinois: 1Inre Marriage of Simmons, 355 Il1. App. 3d 942, 292 |Il. Dec.
47, 825 N. E. 2d 303 (2005)

I ndiana: Morrison v. Sadler, 821 N.E 2d 15 (Ind. C. App. 2005)

Kentucky: Jones v. Hallahan, 501 S.W2d 588 (Ky. 1973)

M nnesota: Baker v. Nelson, 291 Mnn. 310, 191 N.W2d 185 (1971)

New Jersey: Lewis v. Harris, 378 N J. Super. 168, 875 A 2d 259 (App. D v.
2005)

New York: Hernandez v. Robles, 2006 N. Y. slip. op. 5239, 2006 N. Y. LEXI S
1836 (Ct. App. July 6, 2006)

Chio: Irwin v. Lupardus, No. 41379, 1980 Chio App. LEXIS 12106 (June 26,
1980) (unpubl i shed)

Oregon:  Li v. State, 338 Or. 376, 110 P.3d 91 (2005)

Pennsyl vania: De Santo v. Barnsley, 328 Pa. Super. 181, 476 A 2d 952
(1984)

Texas: Littleton v. Prange, 9 S.W3d 223 (Tex. App. 1999)

Vernont: Baker v. State, 170 Vt. 194, 744 A 2d 864 (1999)

But see

Hawaii: Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44, reconsideration granted
in part, 74 Haw. 645, 875 P.2d 225 (1993), superseded by constitutiona
anendnent. Haw. Const. art. |, sec. 23 (anmended 1998)

Massachusetts: Goodridge v. Dep't of Pub. Health, 440 Mass. 309, 798
N. E. 2d 941 (2003); c.f. Cote-Whitacre v. Dep't of Pub. Health, 446 Mass.
350, 844 N.E.2d 623 (2006)

1 As the recent case of In re Parentage of L.B., 121 Wh. App. 460, 464, 89
P.3d 271 (2004), aff'd in part, rev'd in part on other grounds, 155 Wh. 2d
679, 122 P.3d 161 (2005), illustrates, this right is not restricted to
(self-identified) heterosexual couples, both father and nother were
identified as 'gay.'

2 See App. A - other states' |aws and/or constitutional provisions.

3 See App. B - lists cases fromother states' suprene courts understandi ng
marriage as a uni on between one nan and one wonan

4 The remmi ni ng exception: the ruling of the Massachusetts Suprene Judici al
Court. Goodridge v. Dep't of Pub. Health, 440 Mass. 309, 798 N E. 2d 941
(2003) (constitutional amendnent pending). A simlar decision of the
Hawai i Suprenme Court was qui ckly superseded by constitutional anendnent.
See Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44, 56 (1993) (discussed, infra,
p. 34).

5 Pub. L. No. 104-199, 110 Stat. 2419 (1996) (codified at 1 U.S.C. sec. 7,
28 U.S.C. sec. 1738Q).

6 Laws of 1998, ch. 1 (codified at RCW 26. 04. 010, .020).

7 These were probably invalidated by constitutional anmendnments, statutory
changes, and court decisions in those states. See Apps. A B

8 Such marriage is anong the rights or privileges reserved under the United
St ates and Washi ngton Constitutions.

9 The fourteenth amendnent to the United States Constitution reiterates,
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No state shall nake or enforce any | aw which shall abridge the privileges
or immunities of citizens of the United States; nor shall any state deprive
any person of life, liberty, or property, wthout due process of |aw, nor
deny to any person within its jurisdiction the equal protection of the

| aws.

This al so demponstrates the authors of that anmendnent recognized a

di fference between privileges and i nmunities and equal protection because
the clauses are set forth independently. Mbreover, 'privileges and
immunities' are available only to 'citizens' whereas due process and equa
protection apply to 'any person.' See also Richard A Epstein, O Ctizens
and Persons: Reconstructing the Privileges or Immunities C ause of the
Fourteenth Amendment, 1 N.Y.U. J. L. & Liberty 334, 340-49 (2005).

10 See al so Sl aught er-House Cases, 83 U.S. (16 wWall.) 36, 21 L. Ed. 394
(1873) (Bradley, J., dissenting) (citing Corfield v. Coryell, 6 F. Cas.
5486) .

11 "W cannot ignore the plain difference in the |anguage and history that
exi sts between the federal equal protection clause and the privil eges and

i munities | anguage of our own constitution. To do so is to rewite our
constitution without benefit of a constitutional convention and to deprive
the people of this state of additional rights, which they adopted in our
constitutional convention, without their consent.'" State v. Smth, 117

Wh. 2d 263, 282, 814 P.2d 652 (1991) (Utter, J., concurring).

12 As have the people in nost other states through statutes and
constitutional anendnents, defining narriage as between one nan and one
worman, di scussed infra and App. A

13 See Jones v. Hallahan, 501 S. W2d 588, 589 (1973) (noting that appellants
seeking to marry someone of the sane-sex 'are prevented from marrying, not
by the statutes of Kentucky . . . but rather by their own incapability of
entering into a narriage as that termis defined.'). See also Goodridge,
440 Mass. at 351 (Spina, J., dissenting) ('The marriage statutes do not
disqualify individuals on the basis of sexual orientation fromentering
into marriage. Al individuals, with certain exceptions not rel evant here,
are free to marry."').

14 See, e.g., Thomasson, 80 F.3d at 928 (rejecting heightened scrutiny of
""don't ask don't tell'' policy); Equality Found. v. City of Ci ncinnati,
128 F.3d 289, 292-93 (6th Cir. 1997) (holding the city charter's anmendnent
concerni ng sexual orientation was subject to 'rational relationship'
review); Richenberg v. Perry, 97 F.3d 256, 260 (8th Cir. 1996), cert.

deni ed, 522 U.S. 807 (1997) (holding that honbsexuality is not a suspect or
quasi - suspect class and that the mlitary's "don't ask don't tell' policy
is only subject to rational basis review).

15 See also Snelt v. County of Orange, 374 F. Supp. 2d 861, 875, aff'd in
part, vacated in part on other grounds, 447 F.3d 673 (9th Cr. 2006) ('The
U.S. Supreme Court and the Ninth Crcuit recogni ze honosexuals as a
constitutionally protected class--although not a suspect or quasi-suspect
cl ass--for equal protection purposes.' (citing Roner v. Evans, 517 U. S
610, 631-32, 116 S. C. 1620, 134 L. Ed. 2d 855 (1996) and H gh Tech Gays,
895 F.2d at 573-74)); State v. Linon, 280 Kan. 275, 286, 122 P.3d 22 (2005)
(di scussing Lawence and concluding that '"the United States Suprene Court
has not recogni zed honbosexual s as a suspect classification); WIson v. Ake,
354 F. Supp. 2d 1298, 1307 (M D. Fla. 2005) (citing Lofton as authority for
rejecting the claimthat honosexuality is a suspect class under the equa
protection clause of the Fourteenth Arendnent); In re Kandu, 315 B.R 123,
144 (Bankr. WD. Wash. 2004) (noting that Lawence 'did not hold that sane-
sex couples constitute a suspect or seni-suspect class under an equa
protection analysis').
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16 What is 'fundanental' under the 'privileges and inmunities' clause is

di scussed, supra, pp. 10-11, 13.

17 Derived fromthat right are correlative liberty interests that include
the right to marital privacy, the right of married persons to have children
(or decide not to), and the right to direct the education and upbringing of
children. See ducksberg, 521 U S. at 720; Pierce v. Society of Sisters,
268 U.S. 510, 45 S. C. 571, 69 L. Ed. 1070 (1925); Meyer v. Nebraska, 262
US 390, 43 S. . 625, 67 L. Ed. 1042 (1923); Troxel v. Ganville, 530
US 57, 120 S. C. 2054, 147 L. Ed. 2d 49 (2000).

18 See Morrison v. Sadler, 821 N E. . 2d 15, 48 (Ind. C. App. 2005) ('This

| anguage linking nmarriage and procreation, particularly when conbined with
the fact that marriage was undoubtedly viewed as an opposite-sex
institution in 1942, indicates that the Court 'was obviously contenplating
uni ons between nmen and wonen when it ruled that the right to marry was
fundamental .'' (quoting Baehr, 852 P.2d at 56)); Lewis v. Harris, 378 N.J
Super. 168, 191, 875 A.2d 259 (App. Div. 2005) ('Subsequent Suprene Court
deci sions also indicate that the constitutionally protected right

recogni zed by the Court is the right of nenbers of the opposite-sex to
marry."').

19 Courts have specifically held that Baker is binding precedent in
chal l enges to state nmarriage statutes. See, e.g., Sadler, 821 N E. 2d at 19
(describing Baker as 'binding United States Suprene Court precedent

i ndicating state bans on sane-sex narriage do not violate the United States
Constitution'). See also, e.g., Hernandez v. Robles, 2006 N. Y. slip op
5239, at *15 n.4, 2006 N. Y. LEXIS 1836, at *36 n.4 (Ct. App. July 6, 2006)
(Graffeo, J., concurring).

20 See Lofton, 358 F.3d at 815-16 (noting that '{t}he effect of {Law ence}
was to establish a greater respect than previously existed in the law for
the right of consenting adults to engage in private sexual conduct.

Nowher e, however, did the Court characterize this right as
"fundanental .'' (citation omtted)).

21 See, e.g., Lofton, 358 F.3d at 817 ('W conclude that it is a strained
and ultimately incorrect reading of Lawrence to interpret it to announce a
new fundanmental right.'); Sadler, 821 N E 2d at 20 (' The five justices of
the Lawence majority, as well as Justice O Connor in her concurring

opi nion, do not appear to be prepared to extend the logic of their
reasoning to the recognition of sane-sex marriage'); Kandu, 315 B.R at 140
("{N}either the majority nor concurring opinions in Lawence concl ude t hat
the fundanental right to marry includes the right to marry soneone of the
sane sex. This Court views the Suprenme Court's decision in Lawence as
appropriately acknow edging that all people, no matter what their sexua
preferences, are entitled to respect for their private lives.'); WIson,
354 F. Supp. 2d at 1306 ('{Tthe nmpjority in Lawence was explicitly clear
that its holding did not extend to the issue of sane-sex narriage
o).

22 The cases are now so numerous, they are cited in App. B. Recent exanples
are Hernandez, 2006 N. Y. slip op. 5239, 2006 N.Y. LEXIS 1836 (hol di ng samne-
sex 'marriage' is not a fundanental right and that article I, sections 6
and 11 of the New York Constitution do not conpel state recognition of

marri ages between persons of the same-sex); Standhardt v. Superior Court ex
rel. Maricopa, 206 Ariz. 276, 290, 77 P.3d 451, (C. App. 2003) ('we hold
that the fundamental right to marry protected by our federal and state
constitutions does not enconpass the right to marry a same-sex partner'),
revi ew deni ed 2004 Ariz. LEXIS 62; Kandu, 315 B.R at 140 (' Based on the
specific directives provided by the Suprenme Court for fundanmental rights
anal ysis, and in the absence of binding precedent hol di ng sane-sex
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marriages to be a fundanental right, this Court declines to hold that there
is a fundanental right to marry soneone of the sane-sex'); WIson, 354 F.
Supp. 2d at 1306 ('no federal court has recognized that this {fundanental}
right includes the right to marry a person of the same sex.'); Sadler, 821
N.E.2d at 32 ('nost courts have not | ooked favorably upon finding a
"fundanental right' to marry a person of the sane-sex'); Snelt, 374 F.
Supp. 2d at 878 (' The history and tradition of the last fifty years have
not shown the definition of marriage to include a union of two people
regardl ess of their sex.'); Lewis, 378 N. J. Super. at 183 (' Marri age
bet ween nenbers of the sane-sex is clearly not a 'fundanental right{ }
. deeply rooted in our legal tradition.'' (quoting Gd ucksberg, 521 U S
at 722)).
23 Simlarly, the trial court in Andersen concluded that 'no case stands for
the proposition that that narrowy defined right {to marry soneone of the
sanme-sex}, standing by itself, constitutes a fundamental right.' Andersen
v. King County, No. 04-2-049-64-4, 2004 W. 1738447, at *5 (King County
Super. C. Aug. 12, 2004).
24 See Loving, 388 U S. at 11 ('{t}here is patently no legitimate overriding
pur pose i ndependent of invidious racial discrimnation which justifies this
classification.").
25 See note 22, supra.
26 163 U.S. 537, 559, 16 S. Ct. 1138, 41 L. Ed. 256 (1896) (Harlan, J.,
di ssenting) (' Qur Constitution is color-blind, and neither knows nor
tol erates classes anong citizens. In respect of civil rights, all citizens
are equal before the law. The hunblest is the peer of the npbst powerful.
The | aw regards man as man, and takes no account of his surroundings or of
his color when his civil rights as guaranteed by the suprene | aw of the
| and are involved.').
27 'Heterosexual couples are the only coupl es who can produce bi ol ogi ca
of fspring of the couple.’ Madsen, J., op. at 40. See Lewis, 378 N.J.
Super. at 199 (Parrillo, J.A D., concurring) ('a core feature of marriage
is its binary, opposite-sex nature. . . . {T}the binary idea of nmarriage
arose precisely because there are two sexes.'); Goodridge, 440 Mass. at 357
n.1l (Sosman, J., dissenting) ('the reasons justifying the civil marriage
laws are inextricably linked to the fact that human sexual intercourse
between a man and a woman frequently results in pregnancy and childbirth
that fact lies at the core of why society fashioned the institution
of marriage in the first place.'); Hernandez, 2006 N.Y. slip op. 5239, at
*5, 2006 N. Y. LEXI S 1836, at *6 (Cbserving that 'the vast majority of
children are born as a result of a sexual relationship between nman and a
wonman' and noting 'the undi sputed assunption that narriage is inportant to
the welfare of children."').
28 See Lewis, 378 N.J. Super. at 197 (Parrillo, J. A D., concurring)
("Marriage's vital purpose is not to mandate procreation but to control or
aneliorate its consequences -- the so-called 'private welfare' purpose. To
mai ntain otherwise is to ignore procreation's centrality to marriage.').
29 Soci ol ogi cal studies underm ne the suggestion these relationships are
"pernmanent' as contrasted with traditional narriage. See infra, note 44.
30 See, e.g., Murphy v. Ramsey, 114 U S. 15, 45,6 5 S. C. 747, 29 L. Ed. 47
(1885) ("no legislation can be supposed nore whol esone and necessary in the
founding of a free, self-governing conmonwealth . . . than that which seeks
to establish it on the basis of the idea of the famly, as consisting in
and springing fromthe union for life of one man and one woman'); Beason
133 U. S. at 341 ('{Bigany and pol ygany} tend to destroy the purity of the
marriage relation, to disturb the peace of fanilies, to degrade wonan and
to debase man.').
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311 US.C sec. 7; 28 U S.C. sec. 1738C (1997).

32 Baehr, 74 Haw. at 570.

33 See, e.g., Cerk's Papers (CP) at 465 (Floor Remarks of Rep. Sheehan on
Engrossed Substitute House Bill (ESHB) 1130, Feb. 4, 1998):

this bill is about who decides if there's going to be a change in that
institution. Should the decision be made by an unel ected judge in another
state, for exanple Hawaii or Vernmont? O should the decision be rmade by
those of us here in this state?

See also CP at 477 (Floor Remarks of Rep. Pennington on ESHB 1130, Feb. 4,
1998):

we feel, nmany of us in the state of WAshington and here in this chanber,
that we need to assert our right as a state to nmake this decision, that we
don't want it to be done by a judge in either Vernmont or Hawaii, that we
are the el ected body and we shoul d make that decision as nuch as possible.
34 The legislative history clearly indicates that |egislators supporting and
opposi ng DOVA all understood that preexisting Washi ngton statutes were
prem sed upon marriage as the union of one nan and one worman. See, e.d.
CP at 444 (Floor Renmarks of Rep. Constantine on SHB 1130, Mar. 18, 1997):
"the | aw of the state of Washington, our own revised code of Washington
makes it clear that marriage is between a man and a woman. And our courts
have interpreted our statutes that way.'

35 See, e.g., CP at 442 (Floor Remarks of Rep. Sheehan on SHB 1130, WMar. 18,
1997):

And if a court case were to come to the suprenme court, they would | ook to
our law, they would look to our statutes to say, how has the |egislature
spoken on this issue? They can override an appellate court decision. So
it isinportant that it's in our code. |It's inportant that it's in our
statute to give that guidance to the court if a case cones before us.

36 See CP at 460 (Fl oor Remarks of Rep. Thonpson on ESHB 1130, Feb. 4,
1998):

The current law is not a suprene court law and in affect actually does not
cover the whole state as law. It is an appellate court decision in the
first division. .

37 See CP at 442, Floor Remarks of Rep. Sheehan, quoted supra, note 35.

38 See, e.g., CP at 443 (Floor Remarks of Rep. Thompson on SHB 1130, Mar
18, 1997):

We al ready have one exception, on one type of narriage that we don't allow,
on conmon-|aw marriages. W don't give comon-law nmarriages in Washi ngton
state. But we do accept themfromother states. W already have one
precedence {sic}. It would be very difficult, unless we have a specific

| aw against it, for us to say, well we're going to accept this one but
we're not going to accept that one. And that's where we run into the
situation with full faith and credits. But our legal opinions tell us very
clearly that if we show a strong position of the people in statute, either
fromthe legislature, an initiative, a referendum then we have oursel ves
covered. W have a very strong position. It doesn't mean it can never be
overturned. But it does show the best possible condition that we can,
under the situation

39 See, e.g., CP at 461 (Floor Remarks of Rep. Thompson on ESHB 1130, Feb
4, 1998):

We al ready have a precedence {sic} in this case where we have comon-| aw
marriage. You can't get a conmon-law marriage in Washington state, but we
accept it fromother states. W currently accept all marriages from al
other states. This is sonething that now we have to clarify. This bil
gives us that clear statutory policy. It does basically two things: it
says, nunber one, we define marriage as a contract between one man and one
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worman. That is basically it. But then, two, it says we will not honor any
marriages fromother states even though they night be legal in other states
if they don't neet this requirenment of one nan and one woman.

40 Even the Suprene Judicial Court of Massachusetts upheld its state | aw
prohi biting i ssuance of Massachusetts marriage |icenses to nonresident sane-
sex couples. Cote-VWhitacre v. Dep't of Pub. Health, 446 Mass. 350, 844

N. E. 2d 623 (Mass. 2006). See especially id. at 352-382 (Spina, J.,
concurring) (citing principles of conmity and rejecting plaintiffs' contrary
cl ai s based on the Massachusetts Declaration of Rights' guarantees of

equal protection and due process and the federal constitution's article |V,
section 2 privileges and i munities clause.)

41 See App. A

42 Testinony to the |egislature underscored the inmportance of marriage to
civil society, citing several studies in support of the principle that
children benefit frombeing raised in famlies consisting of married

nmot hers and fathers. See CP at 372 (Hearing on HB 1130 Before the House
Law and Justice Comm, Feb. 4, 1998 Agenda at 36-37). Docunentation
provided to the committee, which also is in the legislative record,

summari zed studi es establishing that children do not fare as well in
househol ds where there is an adult nmale who is not the married, biologica
father of the children. CP at 358.

43 The assessnent summari zed:

Wth respect to fatherlessness, quantifiable deficits occur in literally

every area of devel opnent -- social, psychological, intellectual,
educational, enotional, relational, nedical, even with respect to
| ongevity, as well as with respect to sexuality, likelihood of cigarette

use, drug and al cohol abuse, age of onset of sexual activity and |ikelihood
of teen or earlier pregnancy.

CP at 540 (Decl. of Satinover).

44 As Dr. Satinover observed:

only recently has it occurred to anyone to question whether children
actually need nothers, so that the research confirm ng they indeed do,
convincing as it is, is smaller than that for fathers, whose necessity was
first questioned sone forty years ago.

CP at 539-40 (Decl. of Satinover).

45 Studies cited find that the average sane-sex fenmal e union | asted an
average of only 4.9 years, sane-sex nale couples 6.9 years, and the average
het erosexual couple 20 years. See CP at 535 (Decl. of Satinover).

46 See, e.g., Reno v. Flores, 507 U. S. 292, 310, 113 S. C. 1439, 123 L. Ed.
2d 1 (1993) (describing a state's express preference for custody of
children to reside with their biological parents 'whomour society and this
court's jurisprudence have al ways presuned to be the preferred and prinmary
custodi ans of their mnor children.'); Bowen v. Glliard, 483 U S. 587

614, 107 S. C. 3008 (1987) (Brennan, J., dissenting) (''{t}he optinal
situation for the child is to have both an involved nother and an invol ved
father.'' (quoting Henry B. Biller, Paternal Deprivation 10 (1974))).

47 CGoodri dge, 440 Mass at 386 n.23 (Cordy, J., dissenting) cites:

{H El aine} Rodney {& Robert Muipier}, Behavioral D fferences between
African Anerican Mal e Adol escents with Biol ogical Fathers and Those Wt hout
Bi ol ogi cal Fathers in the Hone, 30 J. Black Stud. 45, 53 (1999) (African-
American juveniles who lived with their biological fathers displayed fewer
behavi oral problens); {Roland J.} Chilton {& Gerald E. Markle}, Famly

Di sruption, Delinquent Conduct and the Effect of Subclassification, 37 Am
Soc. Rev. 93, 95 (1972) (higher proportion of youth charged with juvenile
of fenses when not living in husband-wife fanmly); {John P.} Hoffnmann {&
Robert A. Johnson}, A National Portrait of Famly Structure and Adol escent
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Drug Use, 60 J. Marriage & Fam 633 (1998) (children from households with
both nother and father reported relatively | ow use of drugs).

48 See al so Lofton, 358 F.3d at 825:

we nust ask not whether the latest in social science research and

pr of essi onal opinion support the decision of the Florida |egislature, but
whet her that evidence is so well established and so far beyond di spute that
it would be irrational for the Florida |l egislature to believe that the
interests of its children are best served by not permtting honbsexua

adopti on.

49 See, e.g., CP at 465 (Floor Renmarks of Rep. Sheehan on ESHB 1130, Feb. 4,

1998): 'This bill is not about an assault on a group of people or of a
lifestyle, this group, this bill is about upholding that institution of
marriage.' See also, e.g., CP at 477 (Floor Renmarks of Rep. Pennington on

ESHB 1130, Feb. 4, 1998).

50 W have before us only the Washington | egislative record, but conmity and
precedent requires we extend the sanme presunption of legitimcy to the
United States Congress and President Clinton in adopting the federal DOVA
51 Laws of 1998, ch. 1, sec. 2.

52 Goodridge, 440 Mass. at 385 (Cordy, J., dissenting) ('It is difficult to
i magi ne a State purpose nore inportant and legitimate than ensuring,
pronoting, and supporting an optimal social structure within which to bear
and raise children. At the very least, the marriage statute continues to
serve this inportant State purpose.').

53 See especially, Reynolds, 98 U S. at 165-66, quoted supra, p. 32; Mirphy,
114 U. S. at 45, quoted supra, p. 32 note 30; Maynard, 125 U. S. at 213,
quoted supra, p. 46).

54 Justice Sanders and | dissented fromthis court's decisioninlnre

El ection Contest filed by Coday, 156 Wh.2d 485, 130 P.3d 809 (2006) that

| ater challenges to the problematic 2004 gubernatorial election were
controlled by one trial court decision that was not appeal ed. The
underlying i ssue preclusion theory applies to these cases since all clains
have now been consi dered and di sposed of by this court.
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http://ww. courts.wa. gov/ newsi nf o/ cont ent/ pdf/ 759341NOL. pdf

No. 75934-1

BRI DGE, J. (concurring in dissent) -- The inpact of this case upon the
plaintiff couples and their children is both far reaching and deeply
saddeni ng. The inpact extends to all of Washington's gay and | esbi an
citizens and to the many fair-mnded Washi ngton citizens who hoped for a
different result in this case. And, | dare say, the result that we reach
today will be renmenbered nore for what it does not do than for what it
does.

VWhat we are called upon to do here is address the availability of the
civil contract of marriage -- the only characterization of the issue
presented that permits governnmental intrusion into what is otherw se a
personal, private relationship between two people. The State's intrusion
is governed by the articles of our constitution. Wat we ought not to
address is narriage as the sacranent or religious rite -- an area into
which the State is not entitled to intrude at all and which is governed by
articles of faith. What we have not done is engage in the kind of critica
anal ysi s the makers of our constitution contenplated when interpreting the
limts on governmental intrusion into private civil affairs; what we have
done is pernmit the religious and noral strains of the Defense of Marriage
Act (DOVA) to justify the State's intrusion. As succinctly put by amc
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the Libertarian Party of Washington State and the Log Cabin Republicans of
Washi ngton: "To ban gay civil narriage because sone, but not all
religions disfavor it, reflects an inperm ssible State religious
establishment.” Amicus Curiae Br. of the Libertarian Party of WAshi ngton
State et al. at 11. After all, we pernit civil divorce though many
religions prohibit it -- why such fierce protection of marriage at its
begi nning but not its end?

If the DOMA is really about the "sanctity" of marriage, as its title
inplies, then it is clearly an unconstitutional foray into state-sanctioned

religious belief. |If the DOVA purports to further sone State purpose of
preserving the fanmly unit, as the plurality would interpret it, then
cannot imagine better candidates to fulfill that purpose than the sane-sex

coupl es who are the plaintiffs in these consolidated actions.

| agree with Justice Fairhurst that the DOVA wholly fails a rational basis
review. And, | agree that our nation's jurisprudence suggests we should
hold that where a union is not prohibited by age or bl oodlines
(restrictions grounded in legitinate state interests in the protection of
m nors and preventing congenital birth defects), it is a fundanental right
of an individual to marry the person of his or her choice. Justice

Fai rhurst also correctly notes that the plurality and concurrences

di si ngenuously frame the question before us. Dissent (Fairhurst, J.) at 2.
They ask not whether the right to marry is fundanental, or whether a

prohi bition on sane-sex marriage strengthens the putative state interest in
the frequency and longevity of heterosexual narriage (a dubious policy
clearly at odds with our liberalized | aws of marital dissolution), but

whet her there is a fundanental right to "sane-sex" marriage. Just as the
United States Suprene Court majority did in Bowers v. Hardw ck 20 years
ago, today's plurality and Justice J.M Johnson's concurrence frane the

i ssue before us so as to ignore not only petitioners' fundanmental right to
privacy but also the legislature's blatant aninosity toward gays and

| esbians. See Bowers v. Hardwi ck, 478 U S. 186, 199, 106 S. C. 2841, 92
L. Ed. 2d 140 (1986) (Blackmun, J., dissenting). The passage of tine and
prudent judgnent revealed the folly of Bowers, a m stake born of bigotry
and flawed | egal reasoning. Lawence v. Texas, 539 U S. 558, 562-78, 123
S. . 2472, 156 L. Ed. 2d 508 (2003). Alas, the sanme will be said of this
court's decision today.

Yet while | whol eheartedly agree with Justice Fairhurst's concl usions that
it is the status of narriage itself that is a fundanental right, that the
choi ce of one's spouse inplicates fundanental liberty interests, and that
the DOVA does not even satisfy rational basis review, | wite separately,
inthis significant issue of our tine, to set forth additional grounds for
hol di ng t he DOVA unconstituti onal

Constitutional Duty of This Court

The plurality and concurrences justify their result by asserting that it is
not our place to require equality for Washington's gay and |l esbhian citizens
by declaring the DOVA unconstitutional. O course, had the United States
Suprene Court adopted the plurality's position, there would have been no
Brown v. Board of Education of Topeka, 347 U S. 483, 74 S. (. 686, 98 L.
Ed. 873 (1954); there would have been no Lawence, 539 U.S. at 579, in

whi ch the Court recognized that "tines can blind us to certain truths and

| ater generations can see that |aws once thought necessary and proper in
fact serve only to oppress.” Indeed, it was the California Suprene Court
in 1948 that first declared an anti m scegenation | aw unconstituti onal

Perez v. Sharp, 32 Cal. 2d 711, 198 P.2d 17, 29 (1948), a position adopted
by the United States Suprenme Court in Loving v. Virginia, 388 U S. 1, 87 S
Ct. 1817, 18 L. Ed. 2d 1010 (1967), 20 years later. Had the Court adopted
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the current plurality's mndset, it would not have rectified a long |ist of
now obvi ous wongs. See City of Cleburne v. Ceburne Living Ctr., Inc.

473 U.S. 432, 105 S. C. 3249, 87 L. Ed. 2d 313 (1985) (overturning a city
zoni ng ordi nance because it discrininated agai nst the devel opnentally

di sabled, finding no rational basis for the ordinance in negative public
attitudes toward the disabled); Plyler v. Doe, 457 U S. 202, 102 S. C
2382, 72 L. Ed. 2d 786 (1982) (overturning Texas |egislation that excluded
undocunented children from public schools); Zablocki v. Redhail, 434 U S
374, 98 S. . 673, 54 L. Ed. 2d 618 (1978) (striking down Wsconsin
statute prohibiting marriage absent judicial determnation that all support
obligations had been net); Craig v. Boren, 429 U S. 190, 97 S. C. 451, 50
L. BEd. 2d 397 (1976) (overturning Ol ahoma underage drinking |egislation
because it discrinnated agai nst nmen); Sugarman v. Dougall, 413 U S. 634,
93 S. C. 2842, 37 L. Ed. 2d 853 (1973) (overturning New York statute that
i nposed a flat ban on enploynent of aliens in conpetitive exam based civil
service positions); United States Dep't of Agric. v. Mreno, 413 U S. 528,
93 S. . 2821, 37 L. Ed. 2d 782 (1973) (rejecting portion of the food
stanp act that excluded househol ds containing unrel ated individuals);
Frontiero v. Richardson, 411 U. S. 677, 93 S. C. 1764, 36 L. Ed. 2d 583
(1973) (overturning a federal statute that discrimnated against fenale
menbers of the arned services); Roe v. Wade, 410 U S. 113, 93 S. C. 705,
35 L. Ed. 2d 147 (1973) (invalidating Texas statute that nade procuring an
abortion a crine absent a threat to the |ife of the nother); Reed v. Reed,
404 U.S. 71, 92 S. C. 251, 30 L. Ed. 2d 225 (1971) (overturning portion of
the I daho probate code that discrimnated agai nst wonen); Harper v. Va.
State Bd. of Elections, 383 U.S. 663, 86 S. Ct. 1079, 16 L. Ed. 2d 169
(1966) (overturning a Virginia poll tax); Giswld v. Connecticut, 381 US.
479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965) (striking down a statute
prohibiting the use of birth control); Sweatt v. Painter, 339 U S. 629, 70
S. . 848, 94 L. Ed. 1114 (1950) (overturning Texas |egislation
restricting adm ssion to the University of Texas School of Law to white
students); Skinner v. Cklahoma, 316 U S. 535, 62 S. C. 1110, 86 L. Ed.
1655 (1942) (striking down Oklahoma's crimnal sterilization |law); Pierce
v. Society of Sisters, 268 U S. 510, 45 S. C. 571, 69 L. Ed. 1070 (1925)
(invalidating statute prohibiting parents fromsending their children to
private school s).

The plurality too easily dismisses the proper role of the judiciary to
protect the constitutional rights of those who have been historically

di senfranchised fromthe political process. "{Tihe whins of the majority
cannot be invoked to interfere with fundanental rights" and "we nust be
ever on our guard, lest we erect our prejudices into |egal principles.”

Ami cus Br. of the Libertarian Party of Washington State et al. at 5 (citing
W Va. State Bd. of Educ. v. Barnette, 319 U S. 624, 638, 63 S. C. 1178,
87 L. Ed. 1628 (1943)); New State Ice Co. v. Liebmann, 285 U S. 262, 311,
52 S. &. 371, 76 L. Ed. 747 (1932) (Brandeis, J., dissenting). This is
never nore true than when legislation is specifically targeted at a
politically unpopular mnority.1 Courts have a duty to take a searching

| ook at any such legislation. Lawence, 539 U S. at 580 (O Connor, J.,
concurring) ("Wen a law exhibits such a desire to harma politically
unpopul ar group, we have applied a nore searching formof rational basis
review "); Ronmer v. Evans, 517 U S. 620, 633-35, 116 S. C 1620, 134 L. Ed.
2d 855 (1996). Judges WIlliamL. Downing and Richard D. Hicks, the authors
of the trial court opinions in these cases, are to be comended for their
unconmon courage and common sense in facing this i ssue head on

Legal authorities do not dispute the fact that gays and | esbi ans have been
subjected to a history of discrimnation. H gh Tech Gays v. Defense I ndus.
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Sec. Clearance Ofice, 895 F.2d 563, 573 (9th Cr. 1990); see Evan
Ger st mann, The Constitutional Undercl ass: Gays, Leshians, and the Failure
of O ass-Based Equal Protection 66 (1999) (noting that no court has ever
deni ed that gays and | eshians have suffered a history of discrimnation).
I ndeed, the plurality here does not dispute it. Plurality at 18.
Neverthel ess, it is essential to briefly explore the history of prejudice

agai nst gays and leshians in this country -- as the plurality does not --
because we cannot decide this case in a vacuum
After Prohibition ended in 1933, it was illegal in many states for bars and

restaurants to serve gay and | esbian patrons. George Chauncey, Wy

Marri age? The Hi story Shaping Today's Debate Over Gay Equality 7 (2004).

In the 1930s, Hollywood prohibited the production of films that nmade even
the slightest reference to honbsexuality, a ban that survived into the
1960s. Id. at 5-6. During the McCarthy era, individuals suspected of
bei ng gay and | eshian were purged from governnent offices at an even higher
rate than suspected comuni sts; until the late 1990s, gays and | eshi ans
could be barred from federal enploynment solely on the basis of their sexua
orientation. Id. at 6-7. Until 2003, sexual practices associated with
honpsexual ity were cause for crimnal prosecution in many states. See
Lawrence, 539 U. S. 558.

As recently as 2004, hate crines notivated by bias agai nst sexual
orientation accounted for 15 percent of all hate crinmes committed that
year; within that 15 percent, approxinmately 97 percent of the crines

comm tted were agai nst honosexual s as opposed to heterosexuals. Fed.
Bureau of Investigation, Hate Crine Statistics 2004, 6-7 (2005). Unti
January 2006, gay and | esbi an Washi ngtoni ans feared their livelihoods m ght
be in jeopardy if their sexual orientation were disclosed. See Engrossed
Substitute H B. (ESHB) 2661, 59th Leg., Reg. Sess., at 2-3 (Wash. 2006)
(prohibiting discrinination agai nst honosexuals in the workplace, a
practice previously condoned by this court in Gaylord v. Tacoma Sch. Dist.
No. 10, 88 Wh.2d 286, 559 P.2d 1340 (1977)).

I n Washi ngton, openly gay and | esbian nmen and wonen continue to hold
political office in nunmbers [ower than their presumed percentage of the
popul ation. Br. of Amici Curiae Pride Foundation et al. at 18 n.20; see
Susan Paynter, Gregoire Address to Gays is a Good Start, Seattle Post-
Intelligencer, Nov. 18, 2005, at D1 (only four openly gay nenbers in
Washington's legislature). Their ability to serve in our nation's arned
forces is truncated. 10 U.S.C. sec. 654. |In nany states, gays and

| esbians continue to fear their children will be renmoved fromtheir custody
as a result of their sexual orientation. Donald K Sherman, Sixth Annua
Revi ew of Gender and Sexuality Law. Child Custody and Visitation, 6 Geo.
J. Gender & L. 691, 706-10 (2005) (surveying states in which a parent's
honosexual ity may or will negatively effect custody and visitation).

Li kewi se, they nmay encounter significant struggles in efforts to adopt.
Teemu Ruskol a, M nor Disregard: The Legal Construction of the Fantasy That
Gay and Lesbian Youth Do Not Exist, 8 Yale J.L. & Fem nism 269, 297-302
(1996) (discussing statutory bans on honmpbsexual adoption). And today in
Washi ngt on, they are denied the econom c, social, and enotional benefits of
a legal marriage. Plurality at 63. Historically, honbsexuals have been
the object of what Justice Brennan calls "pernicious and sustai ned
hostility, and it is fair to say that discrimnation against honpbsexuals is
"likely . . . to reflect deep-seated prejudice rather than

rationality.'™ Row and v. Mad River Local Sch. Dist., 470 US. 1009, 1014,
105 S. ¢. 1373, 84 L. Ed. 2d 392 (1985) (Brennan, J., dissenting)
(dissenting in a denial of certiorari in a case involving discrimnation
agai nst honosexual s (quoting Plyler, 457 U S. at 216 n.14)). Wen
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reviewi ng | aws that discrimnate against gays and | esbians, there is no
justification for courts to ignore the "pernicious and sustained hostility"
gays and | esbians suffered through the decades and continue to face. Id.
The plurality asserts that gays and | eshians today are not politically
powerless. Plurality at 19-20. Yet the DOVA relies on the notion that the
institution of marriage needs to be defended from gays and | esbhi ans, rather
i ke anti-papal |aws once sought to "defend" a protestant way of life from
an onsl aught of Catholic inmigrants, and segregation | aws sought to
"defend" white-privilege frompeople of color. See Peter H Schuck, Uri
and Caroline Bauer Menorial Lecture: The Perceived Val ues of Diversity,
Then and Now, 22 Cardozo L. Rev. 1915, 1924-25 (2001). Like those
antiquated | aws of yesteryear, today's decision validates a |l egislative
enactnent largely born of aninus and ignorance and is evidence in and of
itself of the lack of meaningful political power gays and | esbians hol d.
But there are other indicators. |In Washington, there are only four openly
gay legislators -- none in a statew de executive or judicial capacity.
Paynter, supra, at DI. As the plurality notes, the legislature recently
passed a bill prohibiting discrinmnation agai nst gays and | eshians in jobs,
finance, and housing, but that [aw was the cul mi nation of a 30-year battle
and a narrow, one-vote win. And we cannot ignore the fact that while gays
and | eshi ans i n Washi ngton now have an avenue of recourse when faced with
discrimnation in housing, |ending, and on the job, there are nany other
inequalities the | aw does not address for gays and | eshians, particularly
those involved in a sane-sex relationship.2 Wat is nore, gays and
| esbi ans nati onwi de have not enjoyed the sane kind of small victories;
Washington is just one of only 17 states to pass an antigay discrinination
bill. Chris McGann, A Long-Awaited Wn for Gay Rights; Senate OKs State
Anti-Bias Bill, Seattle Post-Intelligencer, Jan. 28, 2006, at Al.
The plurality focuses only on the ability of gays and |l esbians to "attract
the attention of the | awrmakers," C eburne Living Center, 473 U S. at 445.
Plurality at 19-20. But a limted nunber of protective |laws do not a
powerful contingent nmake, particularly where they do not provide
compr ehensi ve equal rights. The critical and comercial success of
tel evision shows like WII and Grace (NBC 1998-2006) and filns |ike
Br okeback Mountai n (Focus Features 2005) notw thstandi ng, the place of gays
and | esbians in our cultural and social |andscape continues to be narked by
disparity. As noted above, heterosexuals have little reason to fear they
will be attacked if their sexual orientation is discovered; gays and
| esbians, on the other hand, were second only to people of color in
Washi ngton's 2004 statew de statistics for reported hate crine incidents,
experiencing nore crimnal aninosity than religious or ethnic groups. Hate
Crime Statistics, supra, at 58. |n Seattle, a locality that has had
antidiscrinmnation | aws on the books on behal f of gays and | esbians for
many years, hate crinmes notivated by sexual orientation were equal to those
notivated by race. Id. at 59. This is sadly strong evidence indicating
that the attention of |awmmkers does not always translate into personal and
political power.
Those who believe gays and | eshians enjoy substantial political power often
point to the perceived econonic success of gays and | esbians, claimng it
translates into political clout. Romer, 517 U. S. at 645-46 (Scalia, J.,
di ssenting) ("{B}ecause those who engage i n honpsexual conduct tend to

have high di sposable incone . . . they possess political power much
greater than their nunbers, both locally and statewide.”). But in reality,
evi dence suggests that gays and | eshians as a class are no nore
econom cal |y advantaged than simlarly situated heterosexuals. 1In fact,
studi es show that gay men, at |east, make 17 to 28 percent |ess than
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straight nen. M V. Lee Badgett, Mney, Mths, and Change: The Econom c
Li ves of Leshians and Gay Men 45-46 (2001).3 Yet, a commonly produced
stereotype involves that of the urban, affluent gay couple. Not only is it
unlikely that gays and | eshians as a group enjoy a markedly higher
di sposabl e i ncone indicative of political power, but the reliance on this
largely fal se stereotype suggests that |aws discrimnating agai nst gays and
| esbians are rooted in prejudice, not rationality.4
The political vigor of gays and | eshians remains |ackluster. W have never
had an openly gay president, and there are very few openly gay nenbers on
any high court -- in Washington, D.C., Washington State, or el sewhere. See
WIlliam C Duncan, "A Lawer Cass": Views on Marriage and "Sexua
Oientation" in the Legal Profession, 15 BYU J. Pub. L. 137, 147-49 (2001).
There has never been an openly gay or |esbian individual in the United
States Senate, and only three currently serve in the House of
Representatives. Gays and Lesbians Wn Big at the Polls, The Advocate,
Dec. 7, 2004, at 16. Nationw de, 511,000 people hold office at the |ocal
state, and national level. O those, a nere 305 are openly gay. Lornet
Turnbul |, Gay and Leshian Oficials to Meet, Seattle Tines, Nov. 18, 2005,
at Bl. Despite laudable civil rights successes over the years, gays and
| eshians remain a political underclass in our nation.5
"A prime part of the history of our Constitution . . . is the story of the
extensi on of constitutional rights and protections to people once ignored
or excluded." United States v. Virginia, 518 U S. 515, 557, 116 S. C
2264, 135 L. Ed. 2d 735 (1996). Both the historical and current
ci rcunstances of gay and | esbian people in this country establish they are
a mnority that has not enjoyed political protection. This country's
judiciary, led by the United States Suprene Court, has not shied away from
protecting such mnorities fromdiscrimnation, even when doing so required
invalidation of politically popular |egislation. The judiciary has been
simlarly resolute when faced with legislation that infringes upon a
fundanental right protected by our constitution. It is not only our
prerogative, but our duty under the tripartite systemof government to
provide prompt relief for violations of individual civil rights.
State Interests Supporting the DOVA

Whil e Justice Fairhurst's dissent concludes that there is no rationa
rel ationship between the purposes behind the DOVA and the | egislation
itself, a conclusion with which | agree, | want to here express disconfort
with the lack of legitimte state interest supporting the DOVA. \Watever
bases the plurality and Justice J.M Johnson's concurrence assert to
support the DOVA, the legislative history of the law reveals that it stens,
in substantial part, fromthinly-veiled aninpbsity against a ninority group
aninosity that is rooted in noral and religi ous objections to sane-sex
relationships. |Its very title asserts as nuch -- "defense" of marriage --
"def ense"” fromwhat? Against whon? The DOVA ought to be recognized for
the discrimnatory enactnment that it is, and rejected as such
To many, sane-sex rel ationshi ps and same-sex nmarriages are contrary to
religious teachings. But none of the plaintiffs in the cases before us
t oday seek acceptance of same-sex marriage within a particular religious
community. They seek access to civil narriage. Sone churches and
religious organi zations may refuse to sol emize same-sex unions, and that
is their right in the free exercise of religion under our constitution. A
religious or noral objection to sane-sex nmarriage is not, however, a
legitimate state interest that can support the DOVA 6

First, it is inportant to enphasize the secular nature of civi
marriage. As early as the Enlightennent, marriage began to be seen as a
private contract. Stephanie Coontz, Marriage, A History: From Cbedi ence to
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Inti macy or How Love Conquered Marriage 146-47 (2005); Chauncey, supra, at
79-80.7 In early Anerica, New England's religious dissenters rejected
church regulation of marriage. Chauncey, supra, at 80. In the southern
colonies, the Church of England retained its authority over civil marriage
a bit longer, but after the Anerican Revolution, "all states recognized
marriage as a purely civil matter." 1d. Americans could choose to subject
thensel ves to their church's religious |aws, but doing so was purely
voluntary. Id. As a legal matter, "marriages had | egal standing only as a
civil contract and status." |d.

I n Washi ngton, the secular nature of civil nmarriage was recogni zed by the
territorial legislature as early as 1854. |In re Estate of Wen, 163 Wsh.
65, 72, 299 P. 972 (1931) (describing |aw enacted by the first |egislature
of the territory of Washington in 1854, which defined marriage as a civil
contract). To this day, the legislature defines marriage as a civi
contract and it does not require religious solemization for a marriage to
be valid. RCW26.04.010, .050; Wash. Statewide Org. of Stepparents v.

Smith, 85 Wh.2d 564, 569, 536 P.2d 1202 (1975). "It is apparent that the
purpose of this statute was to make it clear that marriage i s governed by
civil law rather than by ecclesiastical law " Statewi de O g. of

Stepparents, 85 Wh.2d at 569.8 When partners enter into the civil marriage
contract, they assune rights, duties, and obligations defined by the State.
Krieg v. Krieg, 153 Wash. 610, 611, 278 P. 223 (1929) (enphasizing that the
marriage contract is unusual in that it is one in which the State has an
interest and the State may inpose conditions upon the contract).

As the Supreme Judicial Court of Massachusetts recognized, the State's
interest in civil marriage arises fromits police power. Goodridge v.

Dep't of Pub. Health, 440 Mass. 309, 798 N. E. 2d 941, 954 (2003). G vi
marriage "anchors an ordered society by encouragi ng stable rel ationships
over transient ones.”" 1d. Civil marriage is central to the way in which
the State "identifies individuals, provides for the orderly distribution of
property, ensures that children and adults are cared for and supported
whenever possible fromprivate rather than public funds, and tracks

i nportant epidem ol ogi cal and denographic data.” I1d. CGvil marriage is a
state-conferred | egal status, the existence of which gives rise to benefits
and burdens reserved exclusively to the citizens engaged in the narita

rel ationship. Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44, 58 (1993).

Because a marriage license only acts as a trigger for state-conferred
benefits, the State's role is not to endorse certain norals, lifestyles, or
rel ationships when it grants a marriage license, but rather it should only
identify those entitled to the benefits of marital status. Baker v. State,
170 vt. 194, 744 A 2d 864, 899 (1999) (Johnson, J., concurring/

di ssenting).

Yet the DOVA's legislative history reveals that what the proponents of
the legislation intended was to inpose religious and noral restrictions on
the state regulated civil institution of marriage.9 |In addition, there is
anpl e evidence in the legislative history that the DOVA' s supporters were
notivated by ani mus, an undi sgui sed desire to discrimnate against gays and
| eshians. Each of these purposes has been rejected by the United States
Suprenme Court as illegitimate interests that cannot support |egislation
targeting a minority group.

Included in the legislative history materials of Washington's DOVA is a
transcript of Senator Byrd's testinony to the United States Senate in favor
of the federal DOVA. In that argunent, Senator Byrd spoke of Judeo
Christian tradition, quoted several Bible verses, and predicted that
acceptance of famlies with two nothers or two fathers would be
catastrophic for society. Tr. of Senator Byrd's Remarks at 5-6, 10-11.
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The Washi ngton director of Concerned Wonen for Anerica called on our

| egislators to renenber that marriage is a "God-ordai ned institution."
Test. of Anne Ball at 1 (quoting biblical passages). She also clained that
| egally sanctioni ng same-sex marriage "does not nmean we will be 'slouching
toward Gonorrah.' Instead, we will be in an all-out sprint." Id.

O fering another biblical reference, a different proponent of the DOVA
argued that only heterosexual marriages are sanctified by God. Test. of
Leil ani Lutak at 2.

During floor debate, Representative Milliken opined that honpbsexuality is
"against the Creator's design," and that honpbsexuality is "contrary to
God's will." House Floor Debate (Feb. 4, 1998), audio recording by TVW
Washi ngton State's Public Affairs Network, available at . Qher
representatives and senators expl ained that the DOVA's ban on same-sex
marriage codified their view of God's intentions. Lynda V. Mapes, House
Passes Ban on Gay Marriages -- Backers Say Bill Defends "God's Choice,"
Seattle Tines, Feb. 5, 1998. Several other representatives referred to the
religious debate surrounding the bill. (Mirray, Dickerson, Milliken,
Appel wi ck). Representatives Dickerson and Murray | anented the religious
intolerance reflected in the legislation. House Floor Debate, supra.l0
However, religious restrictions on the institution of marriage have never
governed civil marriage in this country, nor would it be constitutionally
perm ssible for themto do so. For exanple, historically nmany religions
have strictly forbidden marriage outside of the denonination, but these
churches coul d not prevent interdenoni national civil narriages because
"marriage was {ultimately} a state matter, not subject to . . . religious
restrictions.” Chauncey, supra, at 80-81 (citing The Ronman Catholic Code
of Canon Law (1918) and statenents issued by protestant denom nations
forbidding marriage to Catholics). This court cannot endorse the use of
state law to inpose religious sensibilities or religiously-based nora
codes on others' nost intimate |ife decisions. Lawence, 539 U S at 571
see al so Chauncey, supra, at 85-86. The DOVA reflects a religious

vi ewpoi nt; religious doctrine should not govern state regulation of civil
marri age.

Furthermore, even absent a religious objection to same-sex marriage, nora
judgnent is not a sufficiently valid interest to support upholding a | aw
that singles out a minority group for disparate treatnment. Lawence, 539
U S at 577-78 (adopting the rationale of Justice John Paul Stevens'

di ssenting opinion in Bowers, 478 U S. 186). As evidenced by its title and
pl ain | anguage, the primary purpose of the DOVA is to defend the
traditional institution of marriage, and throughout the legislative history
of the bill are references to "protecting"” the institution. Final Bill
Report, ESHB 1130, 55th Leg., Reg. Sess., at 3 (Wash. 1998); House Bil
Report, Engrossed Substitute S.B. (ESSB) 5398, 55th Leg., Reg. Sess., at 3
(Wash. 1997); Senate Bill Report, ESHB 1130, 55th Leg., Reg. Sess., at 2
(Wash. 1997). The plain | anguage of the legislation reflects the

| egislature's intent to exclude an entire class of people fromthe
institution of civil marriage. 11

The Final House Bill Report reflects that testinony in favor of the bil
i ncluded the opinion that "{w}e shouldn't |ower our noral standards or
all ow the concept of fanmily to be distorted by a minority." Final Bil

Report, ESHB 1130, supra, at 4. The Senate conmittee debate included
testinony that "{d}eviating fromnoral foundations causes devastating
inpact on famlies and children in particular."” House Bill Report, ESSB
5398, supra, at 1. |In support of the DOVA, the Washi ngton Director of
Concerned Wonen for Anerica conpl ai ned sane-sex marriage would lead to
children being taught that sane-sex narriage is the noral equival ent of
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opposite-sex marriage. Test. of Anne Ball at 1. She also characterized
the gay civil rights novenent as a canpaign to call "wong right and right
wong." |Id.; see also Test. of Forrest Messenger at 2 (arguing that sane-
sex marriage woul d reduce "noral standards").

Moral judgrment of a minority class of citizens is inherent in the DOVA

Yet the United States Suprene Court recently enphasized that "'the fact
that the governing majority in a State has traditionally viewed a
particular practice as immoral is not a sufficient reason for upholding a

| aw prohibiting the practice.'" Lawence, 539 U S. at 577-78 (quoting
Bowers, 478 U.S. at 216 (Stevens, J., dissenting)); see also id. at 582

(O Connor, J., concurring) ("Mral disapproval of this group, like a bare
desire to harmthe group, is an interest that is insufficient to satisfy
rati onal basis review under the Equal Protection Clause.”). Wile the
Lawrence Court explicitly did not address the issue of same-sex marriage,
rightly so since that issue was not before it, the Court's enphasis on this
principle is central to the Law ence opinion. 12

Finally, | agree with one comentator who has opined that the legislature's
nmoral stance in franming the DOVA anpbunts to aninosity with a nicer nane.
Note: Litigating the Defense of Marriage Act: The Next Battl eground for
Same- Sex Marriage, 117 Harv. L. Rev. 2684, 2697 (2004). See al so Law ence,
539 U. S. at 601 (Scalia, J., dissenting) (opining that "'preserving the
traditional institution of marriage' is just a kinder way of describing the
State's noral disapproval of same-sex couples" (quoting id. at 585)

(O Connor, J., concurring)). Even ignoring religious underpinnings, "bare
{legislative} desire to harma politically unpopul ar group cannot

constitute a legitimate governmental interest.” Mreno, 413 U S. at 534.
Discrimnation and aninpbsity are not legitimte state interests. 1d.; see
al so Roner, 517 U S. at 634 (legislation "born of aninobsity" toward gays
and | eshians is unconstitutional). It is our duty to ensure that

| egislative classifications are not drawn "for the purpose of

di sadvant agi ng the group burdened by the law." Romer, 517 U. S. at 633.
There exists manifold evidence of overt aninosity in the |egislative

hi story of the DOVA. During floor debate, Representative Miurray noted that
the prine sponsor of the DOVA advocated that hompbsexual s be removed from
Anerican soci ety and suggested that honpbsexual s can and shoul d be
"reprogramed." House Floor Debate, supra. A witten statenment in support
of the DOVA argued that marriage should not be "diluted" by extension to
same-sex coupl es and suggested that honbsexual marriages coul d not
contribute to society in the sane way that opposite-sex marriages do.
Statenment of Professor Lynn D. Wardle at 3-4. Another proponent of the
DOVA characterized hombsexual people as inherently nore promn scuous than
het erosexual people and "broken." Test. of Leilani Lutak at 1-2. Another
expl ained that in her view, good parenting and honosexuality are mutually
exclusive. Test. of Suzanne Cook at 2.

O her nmenbers, during floor debate in both houses and testinony in
conmittee, decried the discrimnatory intent and intol erance notivating the
| egi slation. Representative Appelw ck and Senators Thi baudeau, Fine, Kohl

and McAuliffe condemmed the hostility underlying the bill. House Floor
Debat e, supra; Senate Floor Debate (Feb. 6, 1998), audio recording by TVW
Washi ngton State's Public Affairs Network, available at ; Final Bil

Report, ESHB 1130, supra, at 4 ("The bill represents the use of people's
hate and fear to try and destroy fam lies that are |oving, caring,
nurturing, and ordinary in every other way."); Senate Bill Report, ESSB
5398, supra, at 1. The League of Whnen Voters noted that the |egislation
singl ed out gay and | esbian couples, unfairly equating themw th "crimnna
bi gani sts and those commtting incest." Letter from League of Wnen Voters
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of Washington at 1 (Feb. 4, 1997).Li ke Justice Fairhurst, | also take issue
with the notion that children thrive better in opposite-sex househol ds than
i n same-sex households. It is inportant to note that sone of the studies

about the negative effects of fatherlessness or notherl essness contained in
the record m ght nore accurately neasure the growth and devel opnent of
children raised in single-parent hones, not in hones headed by two parents
of the same sex.13 Concurrence (J.M Johnson, J.) at 38 n.42 (citing
Clerk's Papers (CP) at 372). O, the results of some studies m ght be
skewed by the specter of an acrinonious divorce between two heterosexua
parents. 1d. 14
Most inportantly, even if nunerous reputable scientific studies were to
concl usi vely show that children raised in same-sex househol ds are seriously
di sadvant aged (a devel oprment | very much doubt would occur), those problens
are not solved by the DOVA, since honbsexual couples may raise children
whether they are married or not. And, since same-sex couples can and will
(and shoul d) raise children together, the econom ¢ and soci al benefits
deni ed to those coupl es through the DOVA are al so denied to their children
Rat her than protecting children, the DOVA harns them 15 The DOVA does
nothing to fortify or preserve heterosexual marriage.
Thus, while | agree with Justice Fairhurst that the conplete | ack of
connection between the plurality's asserted state interests and the deni al
of marriage to honosexuals reveals that aninus notivated the DOVA, it is
necessary to confront the overt evidence of discrimnatory intent behind
this law. These disturbing aspects of the DOVA's |egislative history are a
pi ece of this debate that cannot be ignored. The DOVA is, at best, a
"classification of persons undertaken for its own sake, sonething the Equa
Protection C ause does not permt." Romer, 517 U S. at 635. At worst, the
DOVA anpbunts to the use of state law to enforce religious and noral
obj ections to gays and | eshians in general and to same-sex relationships in
particular. It is a deplorable consequence that the plurality condones.
The Equal Ri ghts Anendnent

The plurality and concurrence al so conclude that the DOVA does not
viol ate Washi ngton's Equal Ri ghts Amendnment (ERA), Const. art. XXX, sec.
1, which provides, "{e}quality of rights and responsibility under the |aw
shal |l not be denied or abridged on account of sex." | disagree with the
plurality's reading of the ERA and believe the plurality ignores the nearly
absol ute prohibition against discrimnation based on sex that this court
has interpreted the ERA to create in the decades since Singer v. Hara, 11
Wh. App. 247, 522 P.2d 1187 (1974). Moreover, Justice J.M Johnson's
concurrence fails to appreciate that the ERA ultimately protects the rights
of the individual under the law. Thus, both the plurality and the
concurrence are too quick to reject the Loving analogy. 388 U S. at 12.

The DOVA viol ates the ERA because it discrimnates on the basis of
sex. A wonman cannot marry the worman of her choice but a man can marry the
worman of his choice. |In other words, the only thing preventing plaintiff
Heat her Andersen from marrying her partner, Leslie Christian, is the fact
that Andersen is a woman. Andersen should no nore readily be prohibited
fromnmarrying her partner than she is fromvoting for president or
practicing law. Plaintiffs David Serkin-Poole and M chael Serkin-Pool e
shoul d no nore readily be prohibited frommarrying than they are prohibited
from attendi ng nursing school or raising children. O course, it also goes
Wi thout saying that, regardless of the historical discrimnation against
worren that was the catalyst for the ERA, it protects both nmen and wonen
fromdiscrimnation based on gender. Guard v. Jackson, 132 Wh. 2d 660, 666,
940 P.2d 642 (1997) (holding wongful death statute, as appli ed,
di scrim nated agai nst a man).
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In the decades since the Court of Appeals decided Singer in 1974, this
court has inmposed a strict reading of the ERA. Washington is one of only
two states that applies an "absolute" standard of review to sex-based
classifications that is even nore narrow than strict scrutiny. Thomas C.
Schroeder, Note & Coment: Does Sex Matter? Washi ngton's Defense of

Marri age Act Under the Equal Rights Amendnent of the Washington State
Constitution, 80 Wash. L. Rev. 535, 543 (2005); Guard, 132 Wh.2d at 663-64;
SWWash. Chapter, Nat'l Elec. Contractors Ass'n v. Pierce Co., 100 Wh. 2d
109, 127, 667 P.2d 1092 (1983) ("The ERA absolutely prohibits
discrimnation on the basis of sex and is not subject to even the narrow
exceptions pernmitted under traditional 'strict scrutiny.'"); Darrin v.
Goul d, 85 Wh.2d 859, 871, 540 P.2d 882 (1975) (The ERA "added sonething to
the prior prevailing |law by elim nating otherw se permi ssible sex
discrimnation if the rational relationship or strict scrutiny tests were
met"). "The ERA nandates equality in the strongest of terns and absol utely
prohibits the sacrifice of equality for any state interest, no matter how
conmpelling." Elec. Contractors Ass'n, 100 Wh.2d at 127.

The ERA' s absolute prohibition is subject to only two narrow exceptions.
Guard, 132 Wh.2d at 664. The ERA is not violated when the classification

i s based on an actual physical difference between the sexes or when the
classification is part of a programdesigned to alleviate effects of past
discrimnation and attain equality in fact. 1d. (citing Gty of Seattle v.
Buchanan, 90 Wh. 2d 584, 584 P.2d 918 (1978); Elec. Contractors, 100 Wi. 2d
at 127). Thus, absent application of these exceptions, no sex-based
classification is allowed in Washi ngton, regardl ess of the purported
government interest. Surely, the DOVA does not survive this absolute
prohi bi tion.

Thi s absol ute readi ng of the ERA has evol ved since Singer, calling the
reasoni ng of that case into question. The Singer court argued that
Washi ngt on | aw deni ed sane-sex couples the right to marry, not due to
gender, but because of a definition of marriage that necessitates an
opposite-sex couple. In other words, discrimnation based on gender was
perm ssible in that case because opposite-sex marriage is the "traditional"
definition of marriage. As other courts have noted, the Singer court's

| ogic amobunts to "tortured and conclusory sophistry." Baehr, 852 P.2d at
63. This is especially so in the face of the high burden required to
justify classifications based on sex. As the United States Suprene Court
recently noted, constitutional |aw can mandate change with an evol vi ng
social order. Lawrence, 539 U S at 577-78; see also Loving, 388 U S. at
10-12. Mere reliance on tradition was not enough to justify discrimnatory
legislation in the face of rational basis review, surely tradition cannot
wi thstand the ERA' s absol ute prohibition.

In rejecting the plaintiffs' ERA claim the plurality and the concurrence
rely on the equal application theory, asserting that because the DOVA
restricts nen and wonen equally as cl asses (because it prohibits both

| esbians and gay nen from marryi ng same-sex partners), there is no sex

di scrimnation here. But this equal application theory, as applied to the
institution of marriage, has already been rejected by the United States
Suprenme Court in Loving:

Thus, the State contends that, because its m scegenati on statutes punish
equally both the white and the Negro participants in an interracial
marriage, these statutes, despite their reliance on racial classifications
do not constitute an invidious discrimnation based upon race. . . . {We
reject the notion that the nmere "equal application" of a statute containing
racial classifications is enough to renove the classification fromthe
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Fourteenth Amendment's proscriptions of all invidious racial
discrimnations . . . . In the case at bar . . . we deal with statutes
containing racial classifications, and the fact of equal application does
not imunize the statute fromthe very heavy burden of justification which
the Fourteenth Amendnent has traditionally required of state statutes drawn
according to race.
Loving, 388 U S. at 8-9. The sanme logic holds true for classifications
based on sex in Washi ngton under the ERA. Mere equal application of the
DOVA is not enough to renove it fromthe ERA' s absol ute prohibition against
sex-based classification; equal application does not imunize the DOVA from
the ERA' s heavy burden

The plurality and concurrence respond by noting that the Loving Court
al so discussed the history of discrimnation against African-Americans and
the historical use of antim scegenation |laws to pronpte white supremacy.
The plurality and concurrence argue that absent this history, the DOVA can
survive the test that antimi scegenation |aws fail ed.
However, this argunment, and indeed the equal application theory at its
core, depends upon the assunption that the ERA was intended to prohibit
only broad-based discrimnation on the basis of sex w thout regard for
i ndi vi dual inpacts. For exanple, under the equal application theory
adopted by the plurality and concurrence, a state |aw could require that
upon dissolution of a marriage, all female children nust reside with the
nmot her and all male children nust reside with the father. See Baker, 744
A . 2d at 906 n. 10 (1999) (Johnson, J., concurring/ dissenting). Simlarly
under the equal application theory, a facially "neutral" |aw could prohibit
all people fromholding jobs traditionally held by persons of the opposite
sex. See Stephen d ark, Sane-Sex But Equal: Reformulating the
M scegenati on Anal ogy, 34 Rutgers L. J. 107, 143-44 (2002). Because such
laws would facially apply equally to both sexes, they would not violate the
ERA under the equal application theory.
It is sinply disingenuous to turn a blind eye toward the individua
application of the statute; sinply put, there is little doubt that the DOVA
was enacted because of, not nerely in spite of, its adverse effects upon
gays and | eshians. Washington v. Seattle Sch. Dist. No. 1, 458 U. S. 457,
470, 102 S. ¢. 3187, 73 L. Ed. 2d 896 (1982) (overturning a Washi ngton
initiative, despite its facially neutral |anguage, because of its obvious
"substantial and uni que" effect upon racial mnorities). The Loving Court
recogni zed the individual character of the freedom at stake: "{u}nder our
Constitution, the freedomto marry, or not marry, a person of another race
resides with the individual and cannot be infringed by the State."™ Loving,
388 U.S. at 12 (enphasis added). Moreover, this court has anal yzed the
i ndi vi dual inpact of governnent discrimnation in prior ERA cases. Quard,
132 Wh. 2d at 666 (anal yzi ng whether the statute at issue in that case, as
applied, was discrimnatory); State v. Wod, 89 Wh.2d 97, 103, 569 P.2d
1148 (1977) (considering an as applied challenge); Darrin, 85 Wh.2d at 875
(though chal | enged regul ati on was based on justification that a majority of
girls would be unable to conpete with boys in contact football, there was
no finding that what was true for a majority of girls was true for the
particular plaintiffs). The equality of the sexes required by the ERA
begi ns and ends with the rights of the individual under the |aw. Accord
Deane v. Conaway, No. 24-C-04-005390, 2006 W. 148145, at *5-6 (Baltinore
Cty Cr. Court Jan. 20, 2006). In every instance where a man is denied
the ability to marry the man of his choice, but a woman is not, that man
bears a burden that the woman does not. As applied, the DOVA discrimnates
against the fenale plaintiffs who wish to marry their female partners and
the male plaintiffs who wish to marry their nale partners.
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Concl usi on

The DOVA deni es fundanental basic human rights to Washington's gay and

| esbian citizens, human rights that inpact the very core of their everyday
lives. The plaintiffs in this case represent the ever-growi ng diversity of
the openly gay comunity in Washington. They are teachers, attorneys,
mnisters, and foster parents. |In their everyday lives they are bosses,
cowor kers, neighbors, clients, parents, friends, and volunteers. It is in
t hese seem ngly nundane, everyday roles that the discrinmnation inposed by
the DOVA is deeply felt, but it is nowhere nore wounding than in their very
honmes. Unless the concept of equal rights has neaning there, it has little
nmeani ng anywhere.

"Those who cannot renenber the past are condemmed to repeat it." George
Sant ayana, The Life of Reason or The Phases of Human Progress: Reason in
Common Sense 82 (1953). Future generations of justices on this court and

future generations of Washi ngtonians will undoubtedly | ook back on our
hol di ng today with regret and even shane, in the sane way that our nation
now | ooks wi th shame upon our past acts of discrimnation. | wll | ook

forward to the tinme when state-sanctioned discrimnation toward our gay and
| esbian citizens is erased fromour state's | aw books, if not its history.
| dissent.

AUTHOR:
Justice Bobbe J. Bridge

VE CONCUR

1 Wiile exact figures are not available, particularly where | eshians are
concerned, honosexuals |likely conprise anywhere from1l to 10 percent of the
popul ation. See The Shrinking Ten Percent, Tinme Magazine, Apr. 26, 1993,

at 27. Thus, no matter what figure within that range one espouses, it is

i ndi sputabl e that gays and | esbhians are a marked ninority.

2 For exanple, unless a municipality provides otherw se, under Washington's
new | aw gays and | eshi ans have no access to a partner's 'nedical, life, and
disability insurance, hospital visitation and other nedical decision making
privil eges, spousal support, intestate succession, honmestead protections,
and many ot her statutory protections.' Baker v. State, 170 Vt. 194, 744

A 2d 864, 870, 883-84 (1999). See Chauncey, supra, at 111-16 (detailing
the nyriad legal vulnerabilities still suffered by gays and | eshi ans even
where they are afforded protections in enmploynent, housing, and |ending).

3 Badgett suggests that the stereotype about the wealth of honpsexuals is
based on data gathered from narketing research specifically targeted at
weal t hi er honpsexual s, rather than on enpirical data gathered in econonic
studi es. Badgett, supra, at 24-26.

4 | note that while evidence of political powerlessness has consistently
been linked to the areas explored above, there are other areas not

di scussed by the parties that m ght have evinced a | ack of political power.
For exanpl e, this discussion nmight have benefited froma study of the
financial resources of various gay and | esbian organi zations as conpared to
ot her agenda-based organi zations, particularly in the area of | obbying.

5 1n addition to concluding that gays and | esbians as a class are
politically powerful, the plurality and concurrence al so concl ude
honmosexual ity is not an i mrutable characteristic. Neither science nor
religious tenets can conclusively prove or disprove this proposition.

I ndeed, the resolution of this question has proved to be sonething of a
struggle for courts. Conpare H gh Tech Gays, 895 F.2d at 573-74
(concl udi ng that honosexuality is not immutable for the purpose of an equa
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protection analysis because it is behavioral and one could refrain fromthe
conduct) with Hernandez-Mntiel v. I.N S., 225 F.3d 1084, 1093 (9th Cir.
2000) (holding that sexual orientation and sexual identity are imrmutable).
But the law can resolve this question. Rather than being nerely an
unchangi ng characteristic, '"inmutability’ nay describe those traits that
are so central to a person's identity that it would be abhorrent for
government to penalize a person for refusing to change them regardl ess of
how easy that change mi ght be physically.' Witkins v. United States Arny,
875 F.2d 699, 726 (9th Cir. 1989) (Norris, J., concurring); see Hernandez-
Montiel, 225 F.3d at 1093. Courts and |legislators therefore should not
concl ude that honosexuality is nutabl e because reasonabl e nminds di sagree
about the causes of honpsexuality or because sone religious tenets forbid
gays and |l esbians from'acting on' honosexual behavior. Instead, courts
shoul d ask whether the characteristic at issue is one governments have any
busi ness requiring a person to change. Viewed in that |ight, honpsexuality
shoul d properly be considered as a static characteristic. Wile one nmay
debate the 'causes' of honobsexuality, there can be little argunent that the
expressi on of consensual sexual, affectionate, or romantic attraction is an
integral part of an individual's personal and social identity. Am cus
Curiae Br. of Am Psychol ogical Ass'n at 8-10 (arguing that '{Gne' s sexual
orientation defines the universe of persons with whomone is likely to find
the satisfying and fulfilling relationships that, for many individuals,
conprise an essential component of personal identity.').

6 | do not mean to inply that all religious organizations object to samne-
sex marriage. Some have been quite outspoken in support of the gay and

| esbi an nenbers of their congregations who wish to marry. |ndeed, a
coalition of 18 Washi ngton churches, tenples, and synagogues filed an

am cus brief in support of the plaintiffs in this case. As discussed
below, | agree with Judge Downing that it is not for secular governnment to
choose between religions or take nmoral or religious sides in this debate.
Andersen v. King County, No. 04-2-04964-4, 2004 W. 1738447, at *8 (King
County Super. Court Aug. 4, 2004).

7 In sone religions, the church's involvenent in marriage has evol ved over
time. For exanple, one historian notes that the sacranental character of
marriage was not formally adopted by the Roman Catholic Church until the
md-fifteenth century. Chauncey, supra, at 79. It was not until the

si xteenth century that the Catholic Church required a cerenony in the
presence of a priest. |Id.

8 While considering the history of civil marriage in this nation in
general, and in Washington in particular, we should also renenber sone
"traditional' aspects of the marriage institution that have (quite
correctly) fallen by the wayside. |In addition to the anti-m scegenation
| aws discussed at length in Justice Fairhurst's opinion, the |Iegal doctrine
of coverture (suspending the very |legal existence of a wonan during
marriage), restrictions on divorce, restrictions on remarriage after
divorce, and the marital exenption to the crime of rape were all once
wi dely accepted aspects of the institution of marriage. See, e.g.,

Bradwell v. Illinois, 83 U S (16 Wall.) 130, 141, 21 L. Ed. 442 (1872)
(Bradley, J., concurring); Hernandez v. Robles, 26 A . D.3d 98, 805 N. Y.S. 2d
354, 381-82 (2005) (Saxe, J., dissenting). |If nothing else, history
denonstrates that marriage is not a stagnhant institution, and any schol ar
of the history of wonen's rights in this country is aware of the evolving
nature of the institution in our society.

9 Unl ess otherwi se noted, the legislative history materials di scussed
in this opinion are on file with the Washington State Archives.

10 For additional exanples of blatantly discrimnatory |anguage in the
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| egislative history of the federal DOVA, on which Washi ngton's DOVA was
based, see Note: Litigating the Defense of Marriage Act: The Next

Battl eground for Sane-Sex Marriage, 117 Harv. L. Rev. 2684, 2701-04 (2004).
11 Justice J.M Johnson's concurrence argues that the DOVA does not

di scrim nate agai nst gays and | esbi ans because it does not allow anyone to
marry a person of the same sex, even heterosexual people, and al so does not
prohi bit gays and | esbians frommarryi ng nenbers of the opposite sex.
Concurrence (J.M Johnson, J.) at 16. | amreninded of the adage
cautioning that to say too nuch says nothing at all. A marriage is
frequently distinguished fromother social relationships by the presence of
romantic | ove and sexual attraction. Heterosexual people by definition are
not interested in pursuing a sexual or romantic relationship with

i ndi vidual s of the sane sex and thus are likely not interested in marrying
them Therefore, the DOVA is not at all applicable to heterosexual people.
Its irrelevance to heterosexual s does not translate into a | ack of

di scrim nation agai nst honbsexuals. Likew se, as discussed in nore detali
below, it is equally inmprudent to conclude that the DOVA is not

di scrimnatory because it affords honbsexuals the ability to marry a person
for whom they have no romantic or sexual attraction.

12 In his concurrence, Justice J.M Johnson draws a conpari son between
sane-sex marriage and pol ygany. Concurrence (J.M Johnson, J.) at 32.
Conparing sane-sex narriage to polygany is |ike conmparing chalk to cheese
O course, each of the plaintiffs in this case seeks to nmarry a person whom
they love; none seeks to enter into a plural marriage. |Indeed, in
Law ence, Justice Antonin Scalia was unable to convince a mgjority of the
United States Suprene Court that the specter of polygany shoul d overcone
the Lawence Court's | egal reasoning. The sanme tactics should also fai
here. See Amicus Curiae Br. of the Libertarian Party of Washington State
et al. at 2 n.1 ('The '"slippery slope' issues raised by Appellants .
shoul d not provide sensationalistic distractions."').

13 In fact, a recent review of 15 different studi es addressing the effects
on children of growing up in a sanme-sex household reveal s that those
children "are no nore likely to have problens with self-esteem
psychol ogi cal adjustnent, or gender identity than kids {raised} wth

het erosexual parents.' Kids Wth Gay Parents Do Just Fine, Parents
Magazi ne, Feb. 2006, at 46.

14 1 also note that Justice J.M Johnson's concurrence argues a child
"thrive{s} best' in famlies headed by his or her biological father and
not her. Concurrence (J.M Johnson, J.) at 38. This argunment not only

i nval i dates the many heal thy and happy famly constellations consisting of
adoptive parents, foster parents, or stepparents, but it is also premsed
in part on the astonishing and scientifically faulty notion that
honosexual s are often pedophiles. Concurrence (J.M Johnson, J.) at 38
n.42 (citing CP at 358 (testinmony from Fanily Council relaying abstracts of
studies purporting to find high percentage of gay men are pedophiles)). In
fact, this corrosive stereotype has been debunked by noted experts in the
field of psychology and in courts alike. See, e.g., Marc E Elovitz,
Adoption by Leshian and Gay People: The Use and M s-Use of Social Science
Research, 2 Duke J. Gender L. & Pol'y 207, 216-17 & n.55 (1995) (citing
Gregory M Herek, Myths About Sexual Orientation: A Lawer's GQuide to
Soci al Science Research, 1 Law & Sexuality 133, 156 (1991)); Dale v. Boy
Scouts of Am, 160 N.J. 562, 734 A 2d 1196, 1243 (1999), rev'd on other
grounds, 530 U. S. 640 (2000) (' The myth that a honpbsexual nale is nore
likely than a heterosexual male to nol est children has been denolished.').
15 In contrast to the lack of legitimte reasons for justifying the DOVA,
there is volum nous argunent presented by amici and parties attesting to
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the psychol ogical, social, financial and political harmprohibitions |ike
the DOVA visit upon the partners in a sanme-sex relationship, and upon any
children raised within that union.
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No. 75934-1

CHAMBERS, J. (concurring in dissent) -- | fully endorse the views of
Justice Fairhurst in dissent. | wite separately to express ny
di sagreenent with the | ead opinion's anal ytical approach toward our state
constitution's privileges and i mmunities clause, article |, section 12.

The | ead opinion concludes plaintiffs have not established "that they
have a fundanental right to marriage that includes the right to marry a

person of the same sex." Lead opinion at 5. Because the |ead opinion
concludes that no fundanental right is inplicated, the rest of its
di scussion on article |, section 12 is unnecessary and dicta.

Qur state privileges and i munities clause provides:

No | aw shall be passed granting to any citizen, class of citizens, or
corporation other than nunicipal, privileges or imunities which upon the
sane terns shall not equally belong to all citizens, or corporations.

Const. art. |, sec. 12. This text envisions a two part analysis: (1) has a
| aw been passed granting a citizen, class, or corporation a privilege or
immunity, and if so, (2) does that privilege or immunity belong equally to
all of us? 1d. Accord Janes A. Banberger, Confirm ng the Constitutiona

Ri ght of Meani ngful Access to the Courts in Non-Crimnal Cases in
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Washi ngton State, 4 Seattle J. Soc. Just. 383, 413-15 (2005).
The clause applies only if the law grants a privilege or imunity, though
of course, it nmay be susceptible to other constitutional challenges.

The | ead opinion states, without holding, that unless a statute grants
a privilege or immunity to a mnority group, we will apply the tripartite
approach the federal courts have developed to interpret the federal equa
protection clause. It inplies that we will follow the |lead of the federa
courts in both analysis and result. But see Sofie v. Fibreboard Corp., 112
Wh. 2d 636, 640, 771 P.2d 711 (1989);1 State ex rel. Bacich v. Huse, 187
Wash. 75, 80, 59 P.2d 1101 (1936), overruled on other grounds by Puget
Sound Gllnetters Ass'n v. Mos, 92 Wh.2d 939, 955, 603 P.2d 819 (1979).

Al 't hough the | ead opinion cites authority for its conclusion, | disagree
with both its approach and its determnation that the authorities cited

|l ead naturally to its conclusion. The fact that we have taken this
approach during the infancy of our interpretation of the clause does not
turn it into the law of this state. Qur constitution demands a
deliberative process. W should not abdicate our responsibility to

i nterpret Washington's constitution to the judicial branch of a different
government, let alone defer to an interpretation of a different clause of a
di fferent constitution.

Because, by its plain | anguage, history, and structure, article |
section 12 applies to any privilege or immunity granted by the State on
unequal termnms and because | continue to believe, as we held in Gant County
Fire Protection District No. 5 v. Gty of Mses Lake, 150 Wh.2d 791, 806,
83 P.3d 419 (2004) (G ant County I1), that our constitution protects the
privileges and immunities of "all citizens," | wite separately.

VWHAT ARE PRI VI LEGES AND | MMUNI Tl ES?

Privileges and i nmunities can be traced back at |east to the Mddl e
Ages in canonical law. At that tinme, they were rights granted to specific
i ndividuals or groups. See R H Helnmholz, Magna Carta and the lus
Conmmune, 66 U. Chi. L. Rev. 297, 330, 349 (1999).2 However, these terns
acqui red new nmeani ngs under English secular law. David S. Bogen, The
Privileges and Immunities C ause of Article IV, 37 Case W Res. L. Rev.
794, 802 (1987). Privileges and imunities came to enconpass the basic
rights of English and Anerican citizenship that were granted to al
citizens, not nerely to sonme privileged group. See Corfield v. Coryell, 6
F. Cas. 546, 551-52, 4 Wash. C. C. 371 (C.C.E D. Pa. 1823); cf. Paul v.
Virginia, 75 U.S. (8 wall.) 168, 180, 19 L. Ed. 357 (1869) (rejecting
nat ural | aw approach); Bogen, supra, at 800.

More than a century ago, a |egal schol ar catal ogued many state court
deci sions construing their own privileges and imunities clauses in terns
of what was and was not included. WJ. Myers, The Privil eges and
Imunities of Citizens in the Several States, 1 Mch. L. Rev. 286 (1902).
Prof essor Meyers concl uded, "{r}oughly, the 'privileges and immunities
bel onging to a citizen by virtue of citizenship are 'personal’' rights, that
is, private rights, as distinguished frompublic rights.” 1d. at 290.

This court has never definitively defined "privileges or imunities"
under our own constitution. W did cone close nore than a century ago,
noting that "privileges and imunities {are} those fundanental rights which
belong to the citizens of the state by reason of such citizenship." State
v. Vance, 29 Wash. 435, 458, 70 P. 34 (1902) (enphasis added) (citing
Thomas M Cool ey, A Treatise on the Constitutional Limtations Which Rest
Upon the Legislative Power of the States of the Anmerican Union 597 (6th ed.
1890)). In other words, in general terms, privileges and immunities are
t hose personal, fundanmental rights that belong to each of us by virtue of
our citizenship.3 The legislature may, perhaps, expand the privil eges and
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immunities of citizenship, but where it does, it is bound by the
constitution to do so on equal terns.

| conclude that properly read, article I, section 12 of the Wshi ngton
Constitution protects us against all governnental actions that create
unnerited favoritismin granting fundanental personal rights. See State v.
Smith, 117 Wh.2d 263, 283, 814 P.2d 652 (1991) (Uter, J., concurring).
Again, nothing in the text of our constitution supports a conclusion that
we should follow the federal interpretation of a different clause of the
United States Constitution unless the law grants a privilege and i munity
to anmnority. Instead, we should conclude that our privileges and
immunities clause protects against all laws that grant privileges or
i Mmunities, "which upon the same terns shall not equally belong to all."
Const. art. I, sec. 12. Wile the privileges and i mmunities clause may
have been inspired in part by preventing the State fromgranting privil eges
to afew, cf. State v. Cark, 291 O. 231, 236, 630 P.2d 810 (1981), the
clause protects all of us fromprivileges granted on unequal terns.

EQUAL PROTECTI ON VS. PRI VI LEGES AND | MMUNI Tl ES

If both equal protection and privileges and i munities involve the
giving or withholding of rights, how do these concepts differ? There is
certainly overlap -- both "seek to prevent the State fromdistributing
benefits and burdens unequally." Smith, 117 Wh.2d at 283 (Utter, J.,
concurring). But there are inportant differences analytically.

First, the denial of any right inplicates the federal equal protection
clause. U S. Const. amend. XIV, sec. 1. The fact that the right is
fundanental merely elevates the level of scrutiny. See generally Korenatsu
v. United States, 323 U S. 214, 65 S. C. 193, 89 L. Ed. 194 (1944). But
only the privileges and inmunities of citizenship inplicate article |
section 12. Vance, 29 Wash. at 458.

Second, both equal protection and privileges and i munities involve
classifications. A law that grants a privilege to sone necessarily
excl udes ot hers based upon a classification. Classifications may of
course be proper; there is nothing unconstitutional about limting crimna
penalties to those who have been properly tried and convicted of crinmes or
limting the right to practice law to those who have passed a bar
exam nation. Once a legitimte class has been defined, the | aw nust treat
its nmenbers the sanme. Equal protection prevents discrimnation against
sonme class; privileges and i Mmunities prevents favoritism See Smith, 117
Wh. 2d at 283; State v. Savage, 96 O. 53, 59, 184 P. 567, 189 P. 427
(1919).4

In Smith, Justice Utter wote separately to anal yze whet her
Washi ngton's privileges and inmunities clause should be interpreted
i ndependently and differently fromthe federal and state equal protection
clauses. He largely enbraced the analysis of our sister state, Oregon.
Smith, 117 Wh.2d at 287-91 (citing State v. Oark, 291 O. 231). One
significant difference between equal protection and privil eges and
imunities is that an individual does not have to assert that she has been
denied a right as an individual or as a nenber of a disfavored class. She
need not show discrimnation. She need only show that sonme person or class
of which she is not a menber has been singled out for a privilege she does
not receive; unless, of course, the State can show a justification for the
difference in treatment. QOherw se, the challenged |egislation is beyond
the power of the State to enact. Const. art. |, sec. 12. The standard set
by the privileges and immunities clause is perhaps the best test of justice
and equality under the law for all

DOES | T MATTER WHETHER A MAJORITY OR M NORI TY RECEI VES THE PRI VI LEGE OR
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I MVUNI TY?
This court has never held, after full due consideration, that the
effect of article I, section 12 is limted to positive grants of favoritism

to a nmnority class. The |ead opinion unfortunately nmakes reference to
"grant{s} of positive favoritismto ninorities," as having somne
constitutional significance in our analysis, but relies upon Grant County
Il, 150 Wh.2d 791, and Smith, 117 Wh.2d at 282 (Utter, J., concurring).
Lead opinion at 11. The opinion | signed in Gant County Il did not hold
that the protections of the privileges and inmunities clause effectively
extended only to outraged majorities, and saying that we did so hold then
does not make it a holding of the court now 5

In Grant County 11, this court concluded that our state privil eges and
immunity clause was different fromand may provide greater protections than
its federal counterpart. Gant County Il, 150 Wh.2d at 811. Because of

our shared history and textual simlarities between Washi ngton's and
Oregon's privileges and inmunities clauses, we have relied heavily on
Oregon Suprene Court opinions. The only difference between the Washi ngton
and Oregon clauses is Washington's added reference to corporations. W
expl ai ned that the corporate reference was added because our franers were
gravely concerned with the effect of |arge concentrations of wealth and the
undue political influence of corporations. Gant County IIl, 150 Wh. 2d at
808.

After a review of history and case law, this court concluded sinply,
"{f}or a violation of article I, section 12 to occur, the law, or its
application, rmust confer a privilege to a class of citizens." Gant County
I, 150 Wh.2d at 812. Gant County Il relied upon both Smth, 117 Wh. 2d
263, and Cark, 291 O. 231.6 There is nothing in these cases or the
authorities upon which they rely that should |l ead to the concl usion that
the class receiving the benefit nust be a ninority class before we will
i ndependently exani ne our state constitution. Such a linmitation upon our
state's privileges and i Mmunities clause would be, in nmy view, a far
greater limtation than any other state has placed on its privileges and
imunities clause in the nodern era.

HAS THE PRI VI LEGES AND | MMUNI TI ES QUESTI ON BEEN ANSWERED?

Finally, the | ead opinion begins its privileges and i munities
anal ysis at the end of the analysis. The proper question is whether
marriage is a fundanental right that belongs to each of us by reason of our
citizenship. Qur founders would have answered that question with a
resoundi ng yes! Having determned that marriage is a privilege of
citizenship, the next step is to deternine whether the privilege is
available to all on equal terns. This step necessarily requires the court
to determ ne whether the challenger is challenging a valid classification

I nstead of engaging in an independent analysis of the State's
privileges and i Mmunities clause, the | ead opinion relies upon the
anal ytical framework developed to interpret the federal equal protection
clause. Gven the resolution of this case and ny adherence to the dissent,
I find it unnecessary to explore this issue further. However, it is
inmportant to stress that the | ead opinion has neither addressed nor
answered the inportant privileges and i munities argunents rai sed by the
respondents. Resolution of these inportant questions will have to wait for
anot her day.

CONCLUSI ON

| take the tinme to discuss article |, section 12 of our state
constitution because, in constitutional terns, it is still in its infancy.
But it is clearly not the sane as equal protection. While the privileges
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and immunities clause in the fourteenth amendnment to the United States
Constitution was arguably to prevent states fromgranting fundanental
rights to sone of its citizens and not others, to our founders it was al so
a maj or conponent of the guaranty of equality for all. Article I, section
12 should be permitted to be interpreted and applied as our founders
intended. As the judicial body charged with its interpretation, we should
do so with utnost care. W should interpret our constitution only when the
i ssues are properly franed and argued by real parties at interest and
essential to the outconme of the case, not when they have been rendered
effectively irrelevant by the court's disposition of predicate issues.
While | certainly understand the tenptation to reach every issue, if only

to show that we thought it through, | do not believe it is the best way to
devel op our jurisprudence.

Wth these observations, | concur in dissent.
AUTHOR:

Justice Tom Chanbers
VE CONCUR
Justice Susan Oaens

1 In Sofie, Justice Uter cogently noted that this court had 'generally
followed the federal tiered scrutiny nodel of equal protection analysis .
because a separate anal ysis focusing on the | anguage and history of our
state constitution has not been urged.' Sofie, 112 Wh.2d at 640 (citation
omtted).
2 See al so Barbara Mahoney, The Privileges or Inmunities Clause in the
Washi ngton State Constitution: A Source of Substantive Rights? 4-6 (Feb
12, 2002) (unpublished manuscript available in the University of Washington
Gal | agher Law Library); Barbara J. Rhoads-Waver, Has the Legislature
Crossed the Boundaries Inmposed by Article I, sec. 12 of the Washi ngton
Constitution by Using Class Legislation to Grant Marriage Licenses
Excl usively to Opposite-Sex Couples? (Spring 2002) (unpublished manuscri pt
on file in the Washi ngton State Suprene Court).
31 agree with ny coll eagues Justices Ji mJohnson and Ri chard Sanders to
this extent; the appropriate anal ytical approach to article |, section 12
is to determine (1) whether the law grants a privilege or inmunity and (2)
whether it is available to all on equal terns. See concurrence (J. M
Johnson, J.) at 8.
4As the Oregon Suprene Court held: 'The provisions of the state
Constitution are the antithesis of the fourteenth anendrment in that they
prevent the enlargenent of the rights of sone in discrimnation against the
rights of others, while the fourteenth amendnent prevents the curtail nent
of rights.' Savage, 96 O . at 59; see also Tanner v. O . Health Scis.
Univ., 157 O. App. 502 522-25, 971 P.2d 435 (1998) (construing Oregon's
privileges and immunities clause to protect gays and | esbhi ans).
5 1 stress that the | ead opinion does not explicitly hold that the
privileges and i munities clause applies only when a statute grants a
privilege or immunity to a mnority.
6 It is inportant to renenber that in Smith, the issue discussed by Justice
Utter was whet her disparate treatnment between juvenil e defendants and adult
defendants either discrimnated against juveniles in violation of equa
protection or was a privilege for adults. 1In the crimnal justice system
adults are not a minority. Simlarly, in Cark the issue was whether a
prelimnary hearing available to nost crimnal defendants but not to those
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indicted by grand jury was a privilege to the majority.
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A PDF version of the opinion can be found at

http://ww. courts.wa. gov/ newsi nf o/ cont ent/ pdf / 759341NC3. pdf

No. 75934-1

FAI RHURST, J. (dissenting) - In these consolidated cases, 19 gay and

| esbian couples petitioned to receive the sane right that all heterosexua
Washi ngton residents enjoy--the right to marry the person of one's choi ce.
See Clerk's Papers (CP) at 93-130 (Castle v. Washington, No. 04-02-00614-4,
2004 W 1985215, Mem Opinion on Constitutionality RCW 26.02.010 and RCW
26.02. 0201 (unpublished order) (Thurston County Super. C. Sept. 7, 2004))
{hereinafter CP (Castle)}; CP at 876-901 (Andersen v. King County, No. 04-2-
04964- 4- SEA, 2004 W. 1738447, Mem Opinion and Order on Cross Mots. for
Summ J. (unpublished order) (King County Super. Ct. Aug. 4, 2004))
{hereinafter CP (Andersen)}. |In each case, the trial court found on
mul ti ple grounds that the denial of that right, as codified in RCW
26.04.010(1) and .020(1)(c), was unconstitutional. Yet, Justice Madsen's
plurality opinion (plurality) reverses those trial courts based on "{t}he
case law' that purportedly "controls our inquiry." Plurality at 59.

Nei ther an objective analysis of relevant |aw nor any sense of justice
allows nme to agree with the plurality.
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The plurality and concurrence condone bl atant discrim nation agai nst

Washi ngton's gay and |l esbian citizens in the nane of encouraging
procreation, marriage for individuals in relationships that result in
children, and the raising of children in hones headed by opposite-sex
parents, while ignoring the fact that denying same-sex couples the right to
marry has no prospect of furthering any of those interests.2 Wth the
proper issue in mnd--whether denying sane-sex couples the right to marry

wi Il encourage procreation, marriage for individuals in relationships that
result in children, or child rearing in househol ds headed by opposite-sex
parents--1 would hold that there is no rational basis for denying sane-sex

couples the right to marry.

I would hold further that the right to marry the person of one's choice is
a fundanental right, the denial of which has historically received

hei ghtened scrutiny. It is error to artificially limt the inquiry, as the
plurality and concurrence do, to whether there is a fundamental right to
sanme-sex marriage.3 It is equally incorrect to limt the definition of the
right to marry to the right to marry a person of the opposite sex. Because
the Defense of Marriage Act's (DOVA s) denial of the right to marry to sane-
sex couples is not rationally related to any asserted state interest, it is
al so not narrowy tailored to any conpelling state interest.

Therefore, for both of these reasons, | would affirmthe two trial courts
in declaring RCW 26.04.010(1) and .020(1)(c) unconstitutional. The
plurality uses the excuse of deference to the legislature to perpetuate the
exi stence of an unconstitutional and unjust law. | dissent.

ANALYSI S

Marriage is a right "older than the Bill of Rights--older than our

political parties, older than our school system"” Giswld v. Connecticut,
381 U. S. 479, 486, 85 S. . 1678, 14 L. Ed. 2d 510 (1965). "W thout
question, civil marriage enhances the 'welfare of the community.' It is a
"social institution of the highest inportance.'" Goodridge v. Dep't of

Pub. Health, 440 Mass. 309, 322, 798 N E. 2d 941 (2003) (quoting French v.
McAnar ney, 290 Mass. 544, 546, 195 N.E. 714 (1935)).

Civil marriage is a |legal status given to individuals who seek the State's
recognition of their comrtted rel ati onships.4 See WAash. Statew de O g. of
Stepparents v. Smith, 85 Wh. 2d 564, 568-69, 536 P.2d 1202 (1975); In re
Marriage of J.T., 77 Wh. App. 361, 363, 891 P.2d 729 (1995). This lega
status is acconpani ed by nunerous |egal, social, and financial benefits and
obligations, many of which cannot be secured outside of marriage.5 |ndeed
the Andersen respondents reference 423 state statutes that grant rights or

i npose duties based in part on marital status. Br. of Resp'ts at 26.

There is no substitute for the legal protections provided by the State to
married couples and their famlies. There is no equally respected social
union. Nor is there a conparable public acknow edgnent of a couple's
decision to commit their lives to each other

But, in 1996, in response to Hawaii's conclusion in Baehr v. Lewin, 74 Haw.
530, 852 P.2d 44 (1993), that denial of marriage |icenses to same-sex
coupl es was gender discrimnation, 6 the United States Congress passed the
Def ense of Marriage Act (federal DOMA), Pub. L. No. 104-199, 110 Stat. 2419
(1996).7 The federal DOVA defined marriage as being only between a man and
a wonman and allowed states to refuse to recogni ze same-sex marri ages
authorized in other places.8 1d. In 1998, Washington foll owed suit,
explicitly referencing the federal DOVA and enacting its own DOVA. Laws of
1998, ch. 1.9 Laws of 1998, chapter 1, section 2(1) states that "{i}t is a
conpelling interest of the state of Washington to reaffirmits historica
commitment to the institution of marriage as a union between a man and a
wonman as husband and wife and to protect that institution." Section 2(2)
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then recogni zed Singer v. Hara, 11 Wh. App. 247, 522 P.2d 1187 (1974),
where the Court of Appeals held that the Washington narriage statute did
not allow sane-sex narriage and that the 1972 Equal Ri ghts Anendnent (ERA)
to the Washington Constitution, article XXXI, section 1, did not require
it, and stated the legislature's intent to codify Singer. Further, that
section explicitly "establish{ed} public policy against same-sex marriage
in statutory law that clearly and definitively decl ares sane-sex marriages
wi Il not be recognized in Washington."10 Laws of 1998 ch. 1, sec. 2(2).
To that end, DOVA anended RCW 26.04.010(1) to define marriage as "a civi
contract between a nale and a fenmal e who have each attained the age of

ei ghteen years, and who are otherw se capable.” (enphasis added). Then
anmendi ng RCW 26. 04. 020, DOVA explicitly prohibited nmarri age between parties
"other than a nale and a fenale"--i.e., sane-sex couples. Thus, DOVA

"defends” and "protects” marriage froman entire class of people,
honbsexual s. RCW 26. 04.020(1)(c).
Respondents argue that denial of their right to narry viol ates severa

provi sions of the Washi ngton Constitution: (1) article |, section 12, the
privileges and imunities clause; (2) article |, section 7, the private
affairs clause; (3) article |, section 3, the due process clause; and (4)

article XXXI, section 1, the ERA. The plurality analyzes each argunent in
turn and concludes that no independent state constitutional analysis is
appropriate, no heightened scrutiny is justified under any of respondents'
argunments, and that DOVA's denial of the right to marry to sanme-sex coupl es
is rationally related to the State's interests in encouragi ng procreation
marriage for individuals in relationships that result in children, and the
rai sing of children in homes headed by opposite-sex parents.

By doing so, the plurality shirks its responsibility to the people of this
state to enforce the rule of | aw enbodied in our constitution and to uphold
the fundanental principles of justice. See Const. art. |V, sec. 1

Al t hough not explicit, our state's constitution establishes a framework for
the separation of powers. See Const. art. |l ("Legislative Departnment");
Const. art. II1l ("The Executive"); Const. art. IV ("The Judiciary").
However, the doctrine of separation of powers is also conplenented and

nodi fied by the theory of checks and balances. See In re Salary of the
Juvenile Dir., 87 Wh.2d 232, 238, 552 P.2d 163 (1976). VWhile it is the

| egislature's duty to nmake public policy decisions and enact |aws, when the
| egislature enacts a law violative of our state's constitutional guaranties
this court can and nust invalidate the law. 11 See State v. Weeler, 145
Wh. 2d 116, 132, 34 P.3d 799 (2001) (Sanders, J., dissenting) ("'{We nust
never forget that it is a constitution we are expounding,' and it is the
protection of the constitutional rights of the litigants before us which is
our ultimate responsibility. The Constitution speaks the | anguage of
principle. And so nust we." (quoting MCulloch v. Maryland, 17 U S. (4
Wheat .) 316, 407, 4 L. Ed. 579 (1819)).

As our nation's history reflects, it is often left to the judicial branch
to ensure acts of our legislature or the executive are not violative of the
constitutional rights of the people. See, e.g., Brown v. Bd. of Educ., 347
US 483, 74 S. . 686, 98 L. Ed. 873 (1954) (holding that segregation in
public schools on the basis of race violated the federal constitution's
equal protection guaranty); Loving v. Virginia, 388 U S. 1, 87 S. C. 1817,
18 L. Ed. 2d 1010 (1967) (holding Virginia's antim scegenation statutes
viol ated federal equal protection and due process guaranties); Lawence v.
Texas, 539 U S. 558, 123 S. C. 2472, 156 L. Ed. 2d 508 (2003) (holding
Texas' sodony statute viol ated due process guaranties). This task is not
one undertaken lightly, nor easily conpleted, but it is our task.

A Denyi ng same-sex couples the right to marry fails rational basis
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revi ew

The chal |l enged statutes do not rationally relate to nor further any
legitimate governnental interest. DOVA creates a cl ass-based distinction
whi ch grants opposite-sex couples certain and substantial "privileges"
while explicitly denying those sanme privileges to sane-sex couples. 12 See
Const. art. |, sec. 12 ("No |law shall be passed granting to any citizen
class of citizens, or corporation other than runicipal, privileges or
i munities which upon the sane ternms shall not equally belong to al
citizens, or corporations.").13 The privileges and inmunities clause, |ike
the federal constitution's equal protection counterpart, requires that
simlarly situated persons receive like treatnent--a statute may not grant
a privilege to one class of persons that is denied to another class.14 See
State v. Manussier, 129 Wh. 2d 652, 672, 921 P.2d 473 (1996). For the
purposes of article I, section 12, privileges are "those fundanmental rights
which belong to the citizens of the state by reason of {their state}
citizenship." State v. Vance, 29 Wash. 435, 458, 70 P. 34 (1902).

A statutory classification nmust have a rational basis. Under rationa
basis review, the classification "nust be rationally related to a
legitinate state interest, and will be upheld unless the classification
rests on grounds wholly irrelevant to the achievement of a legitimte state
obj ective." DeYoung v. Providence Med. Cir., 136 Wh.2d 136, 144, 960 P.2d
919 (1998); see also Manussier, 129 Wh.2d at 673. However, a "reasonabl e
ground nust exist for making a distinction between those who fall within
the class and those who do not." State ex rel. Bacich v. Huse, 187 Wash.
75, 80, 59 P.2d 1101 (1936). "The search for the |link between
classification and objective gives substance to the Equal Protection
Cl ause."” Roner v. Evans, 517 U S. 620, 632, 116 S. C. 1620, 134 L. Ed. 2d
855 (1996). Finding this link, or rational basis, ensures that
"classifications are not drawn for the purpose of disadvantagi ng the group
burdened by the law. " Id. at 633.15
Despite the deference afforded to the legislature, the rational basis
standard is not without teeth--"the court's role is to assure that even
under this deferential standard of review the challenged |legislation is
constitutional."16 DeYoung, 136 Wh.2d at 144. NMbreover, this court tends
to afford nore deference to the |egislature when considering econonic
statutes than it does when considering regulations curtailing persona
civil liberties. Yakima County Deputy Sheriff's Ass'n v. Bd. of Commr's,
92 Wh. 2d 831, 839, 601 P.2d 936 (1979) (Utter, CJ., concurring); see also
Lawr ence, 539 U.S. at 579-80 (O Connor, J., concurring). However, we have
not been afraid to declare even econom ¢ statutes unconstitutional under
rati onal basis review 17
Especially relevant here is DeYoung, where we considered an ei ght-year
statute of repose for nmedical malpractice actions, which the State opi ned
was rationally related to protecting insurance conpanies. 136 Wh. 2d at
147. W reasoned that although a rational basis can be based on
unsupported speculation, "the relationship of a classification to its goa
nmust not be so attenuated as to render the distinction arbitrary or
irrational." Id. at 149. W then concluded that because the statute could
reduce insurance clains by only 0.2 percent, the relationship between the
statute and the goal of protecting insurance conpanies was too attenuated
and the statute was thus without a rational basis. Id. at 149-50.

The plurality here attenpts to mnimze and di stinguish away this court's
anal ysis in DeYoung by pointing out that in that case, evidence
"affirmatively showed that the challenged | egislation could not rationally
be thought to have furthered the identified legislative interests.”
Plurality at 34 n.13. But that conclusion in DeYoung is not the basis to
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distinguish it fromthis case. Rather, it supports holding simlarly here-
-that the statutory denial of the right to marry to sanme-sex coupl es cannot
rationally further the proffered state interests. The relationship between
the denial of the right to marry to same-sex couples and the purported

state interests is sinply too attenuated to be rational. Contrary to the
plurality's conclusion, DeYoung supports and denmands that this court
decl are DOVA, which curtails civil liberties and demands even nore

scrutiny, unconstitutional.

In a sweeping notion, the plurality accepts as legitimate the interests the
State puts forth for denying sanme-sex couples the right to marry--
encour agi ng procreation, encouraging marriage for individuals in

rel ationships that result in children, and encouragi ng the raising of
children in hones headed by opposite-sex parents.18 Plurality at 38-39, 41-
42, 48. Even if we accept the proffered interests as legitimte, the
plurality and the State fail to address or explain the issue this case
raises, that is, howthose interests are furthered by denyi ng sane-sex
couples the right that heterosexual couples already enjoy.19 That failure
is in part due to the plurality's incorrect franm ng of the issue.

Contrary to the plurality's discussion, this case does not present the

i ssue of whether allow ng opposite-sex couples the right to marry is
rationally related to the State's supposed interests in encouragi ng
procreation, marriage for relationships that result in children, and
traditional child rearing. Undoubtedly, state-sanctioned, opposite-sex
marriage has a conceivabl e rational basis--sone opposite-sex couples can
procreate, and the State may have a legitimte interest in encouraging
procreation and famly stability by allowi ng such couples to marry.

But DOVA in no way affects the right of opposite-sex couples to marry--the
only intent and effect of DOVA was to explicitly deny sanme-sex couples the
right to marry. Therefore, the question we are called upon to ask and
answer here, which the plurality fails to do, is how excluding comitted
same-sex couples fromthe rights of civil nmarriage furthers any of the
interests that the State has put forth.20 O, put another way, would givVving
sane-sex couples the sane right that opposite-sex couples enjoy injure the
State's interest in procreation and healthy child rearing?

These inquiries do not constitute hei ghtened scrutiny, nor do they

i nvestigate overincl usi veness and underi ncl usiveness. This is rationa
basis review, as this court has conducted before but, for reasons entirely
uncl ear, refuses to do so now. Overinclusiveness and underi ncl usi veness
analysis first presunes that a rational relationship exists between the
undeni ably discrimnatory statute and a legitimte state interest. The
State has failed to articul ate how the excl usion of sane-sex couples from
the right to marry is rationally related to any legitimte interests.

Anal yzi ng each proffered state interest in turn, it becones clear that not
one is furthered by denying same-sex couples the right to marry. First,
the plurality identifies encouraging procreation as a legitinmate state
interest. Plurality at 38-39. But there is no |logical way that denying
the right to marry to sanme-sex couples will encourage heterosexual couples
to procreate with greater frequency. Second, the plurality points to
encouraging narriage for relationships that result in children as a valid
state interest. 1d. But denying sane-sex couples the right to marry al so
wi Il not encourage couples who have children to marry or to stay married
for the benefit of their children. Finally, the plurality declares that
DOVA may be rationally related to the State's interest in encouraging the
rai sing of children in hones headed by opposite-sex couples. Plurality at
39. Even if such a goal is valid, which seens unlikely, denying sane-sex
couples the right to marry has no hope of increasing such child rearing.
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The denial of the right to marry to an entire class of persons is
conpletely unrelated to the proffered state interests. Thus, DOVA i s not
nmerely underinclusive and/or overinclusive, it is wholly irrational.

DOVA does not further the asserted interests because, despite DOVA's intent
to "defend" marriage, the exclusionary |anguage in RCW 26.04.010(1) does
not lend the institution of marriage its power. Rather, marriage draws its
strength fromthe nature of the civil marriage contract itself and the
recognition of that contract by the State. The civil contract and its
subsequent recognition are what further the State's asserted interests in
procreation, marriage for individuals in relationships that result in
children, and child rearing in househol ds headed by opposite-sex parents.
The respondents in these cases do not chall enge the existence of civi
marriage contracts for opposite-sex couples or the recognition of those
contracts by the State but, instead, challenge their exclusion fromthe
ability to formthose contracts and to have them recogni zed.

Rat her than furthering legitinmate interests, denial of the right to marry
will certainly harmchildren of same-sex couples, couples to whomthe State
has given its blessing to adopt or beget children through artificial neans,
but upon whomthe State has turned its back once those children are

integrated into their famlies. It is those children who actually do and
will continue to suffer by denying their parents the right to marry.

Accord Goodridge, 440 Mass. at 335 ("Excludi ng sanme-sex couples fromcivil
marriage will not rmake chil dren of opposite-sex marriages nore secure, but

it does prevent children of sane-sex couples from enjoying the i measurable
advantages that flow fromthe assurance of 'a stable famly structure in
which children will be reared, educated, and socialized.'" (quoting id. at
381 (Cordy, J., dissenting))); Baker v. State, 170 Vt. 194, 744 A 2d 864,
882 (1999) ("If anything, the exclusion of sane-sex couples fromthe | ega
protections incident to marriage exposes their children to the precise
risks that the State argues the narriage | aws are designed to secure
against." (enphasis added)). In that way, DOVA degrades the interests
asserted by the State rather than furthers them That degradation discerns
an even greater attenuation between the statute and its goals than was the
0.2 percent relationship in DeYoung, which this court concluded was
irrational. The relationship is sinply too attenuated. Thus, DOVA fails
rational basis review and violates article |, section 12 of the Washi ngton
Constitution. 21

Havi ng determined there is no rational basis for denying sanme-sex couples
the right to marry, | conclude that DOVA was notivated sol ely by aninus
toward honosexuals. Wen no rational basis supports a discrimnatory
statute, this court may presune that the statute is notivated by aninus.
See Roner, 517 U.S. at 632-35 (holding that a constitutional anendment to
the Col orado Constitution that nade antidiscrinination | aws protecting
honosexual s unconstitutional raised "the inevitable inference that the

di sadvant age i nposed is born of aninosity toward the class of persons

af fected" and was a "status-based enactnent divorced fromany factua
context fromwhich {the Court} could discern a relationship to legitinmate
state interests."). Aninmus is per se irrational and cannot support a
statutory classification. United States Dep't of Agric. v. Mreno, 413
U S 528, 534, 93 S. &. 2821, 37 L. Ed. 2d 782 (1973) (holding that a
statutory classification linmting participation in the Food Stanp Act to
househol ds conposed of related individuals could not be sustained by

| egislative history indicating that the classification was intended to
prevent "hippies" fromparticipating); Mguel v. Guess, 112 Wi. App. 536,
553, 51 P.3d 89 (2002) ("A discrimnatory classification that is based on
prejudice or bias is not rational as a matter of law. "), review denied, 148
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Wi. 2d 1019, 64 P.3d 650 (2003).
Therefore, | would hold that DOVA's arbitrary denial of privileges
associated with the right to marry to sane-sex couples as a class violates

article I, section 12 of the Washington Constitution and affirmthe two
trial courts.
B. DOVA al so fails the heightened scrutiny associated with interference

with the fundanmental right to marry

If a statutory classification interferes with a fundanental right, then the
statutory classification nust be narrowy tailored to effectuate a
conpelling state interest. Zablocki v. Redhail, 434 U S. 374, 388, 98 S.
Ct. 673, 54 L. Ed. 2d 618 (1978); Manussier, 129 Wh. 2d at 672-73.
Fundamental rights are those deeply rooted in history and tradition and
inplicit in the concept of ordered liberty.22 Wshington v. d ucksberg, 521
Uu.s 702, 720-21, 117 S. C. 2258, 138 L. Ed. 2d 772 (1997).

Due process has not been reduced to any forrmula ; its content cannot
be determ ned by reference to any code. The best that can be said is that
through the course of this Court's decisions it has represented the bal ance
whi ch our Nation, built upon postulates of respect for the liberty of the
i ndi vidual, has struck between that |liberty and the demands of organized
society. . . . The balance of which | speak is the balance struck by this
country, having regard to what history teaches are the traditions from
which it devel oped as well as the traditions fromwhich it broke. That
tradition is a living thing.

Poe v. Ulman, 367 U S. 497, 542, 81 S. C. 1752, 6 L. Ed. 2d 989 (1961)
(Harlan, J., dissenting).
It is indisputable that marriage is a fundanental right. "Marriage is
sonmething nore than a civil contract subject to regulation by the state
; it is a fundanental right of free men." Perez v. Sharp, 32 Cal. 2d 711
714, 198 P.2d 17 (1948) (enphasis added). The right to narry has been
recogni zed as fundanental by both state and federal courts. See, e.g.
Turner v. Safley, 482 U S. 78, 94-99, 107 S. C. 2254, 96 L. Ed. 2d 64
(1987); Boddie v. Connecticut, 401 U S. 371, 383, 91 S. C. 780, 28 L. HEd.
2d 113 (1971) (describing marriage as a fundanental hunman rel ationship);
Zabl ocki, 434 U.S. at 384 ("{Tthe right to marry is of fundanenta
i nportance for all individuals." (enphasis added)); Loving, 388 U S at 12
("The Fourteenth Amendment requires that the freedom of choice to marry not
be restricted by invidious racial discrimnations."” (enphasis added));
Giswld, 381 U S. at 485-86; Maynard v. Hill, 125 U S. 190, 205, 211, 8 S.
Ct. 723, 31 L. Ed. 654 (1888) (characterizing marriage as "the nost
inmportant relation in life" and the "foundation of the famly and of
soci ety, wi thout which there would be neither civilization nor progress.");
Davis v. Dep't of Enploynent Sec., 108 Wh.2d 272, 280, 737 P.2d 1262 (1987)
("The right to marry is fundanental."); Levinson v. Wash. Horse Racing
Comm n, 48 Wh. App. 822, 824, 740 P.2d 898 (1987) ("The right to marry is a
fundanental constitutional right.").
The plurality adnmts that courts have historically recognized a fundanenta
right to marry, but holds that that right extends only to individuals
wi shing to nmarry a partner of the opposite sex. Plurality at 30-31.23 1In
its analysis, the plurality asks whether history and tradition support a
fundanmental right to "same-sex marriage," and concludes that it does not--
"{t}he vast mpjority of states historically and traditionally have
contenpl ated marriage only as opposite-sex narriage, and the majority of
states, including Washi ngton, have recently reaffirned this understandi ng
and tradition." Plurality at 32. The circularity of this reasoning
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reveals its fatal flaw. our history necessarily cannot include a right to
sanme-sex marriage when that right historically has been denied. 24

By defining the right at issue so narrowy, the plurality departs fromthe
Suprenme Court's analysis of governnental intrusions on fundanental rights
where it has been careful to broadly define the right at hand. For
exanple, in Meyer v. Nebraska, 262 U. S. 390, 399-403, 43 S. C. 625, 67 L
Ed. 1042 (1923), and Pierce v. Soc'y of Sisters, 268 U S. 510, 534-35, 45
S. &. 571, 69 L. Ed. 1070 (1925), the Court considered whether there was a
fundanental right to decisions in educating one's children, not whether
there was a fundanental right to have your children learn German or attend
a private school. Likewise, in Skinner v. Cklahona ex rel. WIlianson, 316
U S 535 536, 62 S. C. 1110, 86 L. Ed. 1655 (1942), the Court asked

whet her there was a fundanmental right to be free from unwarranted
government intrusion into decisions whether to have children, not whether a
convicted crimnal had a fundanental right to reproduce. |In Zablocki, 434
U.S. at 383, and Turner, 482 U S. at 95-96, the Court consi dered whet her
there was a fundanental right to be free from unwarranted governnent al
intrusion in decisions to marry, not whether delinquent fathers or innates
had a fundamental right to marry. Perhaps nost rel evant and inportant
here, in Loving, the Court asked whether there was a fundanental right to
marry, not whether there was a fundanental right to interracial marriage.
Loving, 388 U. S. at 12.

In Lawrence the Suprenme Court recently again recognized the inportance of
broadly defining the right at issue. 539 U S at 566-67. The Lawr ence
Court corrected the error that it nmade in Bowers v. Hardw ck, of too
narrowy defining the inplicated right. Bowers v. Hardw ck, 478 U.S. 186,
190, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986), overruled by Lawence, 539
U S. at 558 (2003). The plurality here makes the sane error as the Bowers
Court of too narrowWy defining the inplicated right.

In Bowers, the Court asked "whether the Federal Constitution confers a
fundanental right upon honpbsexuals to engage in sodony." 478 U.S. at 190.
Inits analysis of that issue, the Court scorned the Eleventh Crcuit Court
of Appeals for construing the Constitution "to confer a right of privacy

t hat extends to honosexual sodony." 1d. The Court reasoned that none of
the privacy cases, which dealt with decisions in child rearing and
education, famly relationships, procreation, marriage, contraception, and
abortion, concerned rights resenbling a right to honbsexual sodony. 1d. at
190-91. The Court went on to explain that the right to honpsexual sodony
was neither ""inplicit in the concept of ordered liberty' " nor deeply
rooted in this Nation's history and tradition.'" 1d. at 191-92 (quoting
Moore v. East O eveland, 431 U S. 494, 503, 97 S. C. 1932, 52 L. Ed. 2d
531 (1977)).

But in Lawrence, the Suprene Court recognized that its contrived fram ng of
the issue in Bowers was a "failure to appreciate the extent of the liberty
at stake."25 Lawence, 539 U.S. at 566-67. "To say that the issue in
Bowers was simply the right to engage in certain sexual conduct deneans the
claimthe individual put forward, just as it would denean a married couple
were it to be said marriage is sinply about the right to have sexua
intercourse.” 1d. at 567. Thus, the Court refraned its |look at history
and tradition and concluded there was "an energi ng awareness that |iberty
gi ves substantial protection to adult persons in deciding howto conduct
their private lives in matters pertaining to sex." 1d. at 572.

Rat her than learning fromthe enbarrassnents of history, the plurality

i nstead repeats the sanme transgressions. By narrowy redefining the right
at stake, the plurality makes the sane anal ytical error that the Suprene
Court repeatedly has declared incorrect. Instead of considering governnent

http://www.courts.wa.gov/opinions/?fa=opinions.opindisp& docid=759341DI 3 (15 of 26)7/26/2006 9:17:54 AM



Washington Courts

intrusion on the fundamental right to marry, the plurality considers the
exi stence of a fundanental right to sane-sex narriage, which necessarily is
unsupported by our history and tradition. See Lawence, 539 U S. at 574,
plurality at 26-29, 31-32. But this case is no nore about the fundanental
right to same-sex marriage than Bowers was about the fundanental right to
honosexual sodony. See Bowers, 478 U S. at 199 (Bl ackmun, J., dissenting).
Clearly, the right to choose one's life partner is quintessentially the

ki nd of decision which our culture recognizes as personal and inportant.

The rel evant question is not whether sane-sex narriage is so rooted in our
traditions that it is a fundanental right, but whether the freedomto
choose one's own life partner is so rooted in our traditions.

Brause v. Bureau of Vital Statistics, No. 3AN-95-6562 Cl, 1998 W. 88743, at
*4 (unpublished order) (Al aska Super. C. Feb. 27, 1998). By asking

whet her there is a fundanental right to same-sex marriage, the plurality
fails "to appreciate the extent of the liberty at stake." Lawence, 539

U S at 567.

The plurality's conclusion that there is only a right to marry a person of
the opposite sex also contradicts the broad application of the right to
marry by the Suprenme Court as well as other courts. Contrary to the
plurality's interpretation here, those cases support a broad right to marry
the person of one's choice. Over 50 years ago, |ong before the Suprene
Court declared bans on interracial nmarriage unconstitutional in Loving, the
Suprenme Court of California held that "the right to marry is the right to
join in marriage with the person of one's choice . . . restrict{ing} the
scope of his choice . . . thereby restricts his right to marry." Perez, 32
Cal. 2d at 715 (holding that an antim scegenation statute unjustifiably

i npai red the fundanental right to marry, not the fundanental right to
interracial marriage).

In Loving, decided in 1967, the Suprene Court made it clear that the right
to marry included the right to marry the person of one's choice, not the
person of one's choice within a class of people that society thought should
intermarry or even who had historically done so. Loving, 388 U S at 12.
The Court did not analyze the right to interracial marriage, but instead

di scussed narriage generally, as "one of the '"basic civil rights of nan,'’
fundanmental to our very existence and survival." 1d. (quoting Skinner, 316
U S. at 541). The Court concluded that "the freedomto marry, or not

marry, a person of another race resides with the individual and cannot be
infringed by the State." 1d. Notably, this court has itself characterized
Loving as protecting individuals' "ability to marry the person of their
choosing." Brenmerton v. Wdell, 146 Wh.2d 561, 580, 51 P.3d 733 (2002)
(Madsen, J.) (enphasis added). 26

The Suprene Court later noted that its opinion in Loving "could have rested
solely on the ground that the statutes discrimnated on the basis of race
in violation of the Equal Protection Cause. But the Court went on to hold
that the laws arbitrarily deprived the couple of a fundanental |iberty
protected by the Due Process C ause, the freedomto marry." Zabl ocki, 434
U S at 383 (citing Loving, 388 U S. at 11-12). The Zabl ocki Court
restated the Loving Court's depiction of the right at issue--"'one of the
""basic civil rights of man (quoting Loving, 388 U S. at 12 (quoting
Skinner, 316 U. S. at 514))--and declared the right to marry to be "of
fundanental inportance for all individuals." Zablocki, 434 U S. at 383-84.
In Turner, decided in 1987, the Suprene Court expanded the right to marry
the person of one's choice by making clear that narriage is not solely
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about procreation and therefore should not be limted to couples that can
procreate.27 |Its reasoning is particularly instructive here. 1In declaring
that the fundanental right to marry extended to i nmates, the Court reasoned
that "inmate marriages, |ike others, are expressions of enotional support
and public cormmitnment. These elenents are an inportant and significant
aspect of the marital relationship.”" Turner, 482 U S. at 95-96. Mreover,
"marital status often is a pre-condition to the receipt of governnent

benefits . . . . These incidents of nmarriage, like the religious and
personal aspects of the marriage commtnent, are unaffected by the fact of
confinement" or by inability to independently procreate. 1d. at 96. Thus,

the Court focused on the support, commtnent, and spirituality behind
marriage, as well as the governnment benefits and property rights associated
therewith, rather than a capacity to procreate in concluding that the right
to marry extended to inmates. Likew se, the Massachusetts Supreme Judici al
Court recently declared that "it is the exclusive and permanent conmitment
of the marriage partners to one another, not the begetting of children

that is the sine qua non of civil marriage." Goodridge, 440 Mass. at 332.
It is at |east erroneous, if not disingenuous, for the plurality to read
the Suprene Court's repeated recognition of the fundanental right to marry
as only a neans to further the fundanental right to procreate. Plurality
at 29-31. Rather, the Court has established that "the right to marry is
part of the fundanental 'right of privacy' inplicit in the Fourteenth
Amendnent's Due Process C ause." Zablocki, 434 U S. at 384. In Skinner
anot her case cited by the plurality, the court stated that "{n}arriage and
procreation are fundanental to the very exi stence and survival of the
race," but did not necessarily link one to the other. 316 U S. at 541. In
Loving, the third case cited by the plurality, it is less than clear that
the Court was only referring to procreation when it noted that "{n}arriage
is one of the "basic civil rights of man,' fundanmental to our very

exi stence and survival." 388 U S. at 12 (quoting Skinner, 316 U S. at

541). Any reference to procreation is also glaringly absent in the court's
earlier observation that, "{t}he freedomto marry has |ong been recognized
as one of the vital personal rights essential to the orderly pursuit of
happi ness by free nmen." |Id.

Mor eover, one of the Suprene Court's nobst noted opinions for describing the
i nportance of the right to marry held that the right of marital privacy

i ncluded the right not to conceive children and overturned a state's ban on
contraceptives. Giswld, 381 U S at 486. |In acknow edgi ng the unique
qualities that render marriage a fundanental right worth protecting, the
Giswld court omtted any reference to procreation or even the gender of
the spouses. "Marriage is a coning together for better or for worse,
hopefully enduring, and intinmate to the degree of being sacred. It is an
association that pronotes a way of life, not causes; a harnmony in |iving,
not political faiths; a bilateral loyalty, not comrercial or social
projects.” I1d. As a result, | conclude that there is nothing inherent in
the fundanental right to marry that would justify a | aw that excludes sane-
sex couples fromal so enjoying that right.

In addition to inplicating the fundamental right to nmarry, Suprene Court
precedent reveals that the liberty to construct and define one's own fanmly
is also at issue in this case. The Suprene Court has held that:

Qur law affords constitutional protection to personal decisions
relating to marriage, procreation, contraception, famly relationships,
child rearing, and education. . . . These matters, involving the nost
intimate and personal choices a person may nake in a lifetine, choices
central to personal dignity and autonony, are central to the liberty
protected by the Fourteenth Amendnent.
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Pl anned Parent hood of Se. Pa. v. Casey, 505 U.S. 833, 851, 112 S. Ct. 2791
120 L. Ed. 2d 674 (1992) (enphasis added). Qur Washington Constitution is
at | east as protective of our citizens' due process rights as the
Fourteenth Anendment in this context.

This court cannot ignore that "freedom of personal choice in matters of
marriage and famly life is one of the liberties protected" by due process.
Cl evel and Bd. of Educ. v. LaFleur, 414 U S. 632, 639-40, 94 S. C. 791, 39
L. Ed. 2d 52 (1974). The Fourteenth Amendnent precludes governnent
intrusion into the deeply personal real s of consensual adult expressions
of intimcy and the choice of one's intinate partner. Law ence, 539 U. S
at 577-78. These nost personal and intinate choices are at the heart of
the right to privacy.

The Constitution protects individual privacy in personal decisions relating
to marriage. Lawence, 539 U S. at 574; see also Giswold, 381 U S. at 484-
85 (whether or not to procreate); Roe v. Wade, 410 U. S. 113, 153, 93 S. C.
705, 35 L. Ed. 2d 147 (1973) (whether to bear a child); Lawence, 539 U S.
at 578 (anmpbng consenting adults, with whomto engage in sexual conduct);
Cruzan v. Dir., M. Dep't of Health, 497 U S. 261, 278-79, 110 S. C. 2841,
111 L. Ed. 2d 224 (1990) (whether to refuse nedical treatnent). No choice
could be nmore private, and indeed fundanental, than the choice of narita
partner. As aresult, this case falls at the intersection between the
fundanental right to marry and the fundanental liberty interest in making
one's own personal decisions relating to intinmate partners. Therefore,
this court must consider both the individual's liberty interest in choosing
a marital partner as well as his or her right to nmarry.

Furthernmore, "history and tradition” should not control us where that
history and tradition nerely reflect that a popular mgjority is willing to
denigrate the rights of a mnority group. The plurality repeatedly
declares that the history and traditions of the United States and of the
state of Washington do not support acceptance of sane-sex marriage
justifying a fundanental right to sane-sex nmarriage. See, e.g., plurality
at 27-28, 31-32. "'{Hiistory and tradition are the starting point but not
in all cases the ending point of the substantive due process inquiry.""
Lawrence, 539 U.S. at 572 (alteration in original) (quoting County of
Sacranento v. Lewis, 523 U. S. 833, 857, 118 S. Ct. 1708, 140 L. Ed. 2d 1043
(1998) (Kennedy, J., concurring)). Although, as the plurality states,

hi story and tradition mght change, we need not wait for a popular ngjority
to change its view See plurality at 32. Those involved in witing the
Fifth and Fourteenth Amendnents "knew tinmes can blind us to certain truths
and | ater generations can see that |aws once thought necessary and proper
in fact serve only to oppress. As the Constitution endures, persons in
every generation can invoke its principles in their own search for greater
freedom" Lawence, 539 U S. at 579.

The plurality clains that the Suprene Court's consideration in Loving of
bans on interracial marriage is distinct fromour consideration of bans on
sane-sex marriage because "whatever the history and tradition of

interracial marriage had been, by the tine Loving was decided, it had
changed." Plurality at 27. But how nmuch had history and tradition really
changed? 1In 1958, just nine years before Loving, a Gallop Poll showed that
96 percent of white Americans opposed interracial marriage between bl acks
and whites. N cholas D. Kristof, Marriage: Mx and Match, N Y. Tines, Mar
3, 2004, at A23. At the tine the Suprenme Court held anti m scegenation
statutes unconstitutional, 16 states still had them Loving, 388 U S. at 6
n.5. Even five years after Loving, in 1972, another Gallop Poll reported
that 75 percent of all white Anmericans opposed interracial narriage between
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bl acks and whites. Charlotte Astor, Gallup Poll: Progress in Black/VWite
Rel ations, But Race is Still an Issue, Electronic J. U S. Info. Agency,

Aug. 1997, gallup.htm Yet today we understand antimi scegenation |aws to
be pure ignorance, discrimnation, and hate.

We shoul d not have to go through the sane painful process of waiting for
popul ar opinion to catch up with the constitution to declare denial of the
right to marry unconstitutional. It was not the change in popul ar
perception that created a fundanental right to marry the person of one's
choi ce or caused the Suprene Court to recognize that right in Loving. See
Perez, 32 Cal. 2d at 736 (Carter, J., concurring) ("{T}he statutes now
before us never were constitutional."). The fact that many states had
repeal ed their antini scegenation statutes at the tinme of Loving nmay have
made the Court's decision | ess controversial, but the nunber of states with
| aws against interracial nmarriage was not the basis for the decision. |If
anyt hing, antim scegenation statutes and their denmise in Loving should tel
us that we should not rely solely on history to determ ne the extent of a
fundanental right where historically that right has been denied. See
Goodri dge, 440 Mass. at 328 ("As it did in Perez and Loving, history nust
yield to a nore fully devel oped understandi ng of the invidious quality of
the discrimnation.").

H storical ignorance and discrimnation cannot be used, as the plurality
does, as an excuse for continued denial of the fundanmental right to marry
and the liberty interest in choosing an intimte partner. See plurality at
27 ("{Tthere is no history and tradition of same-sex marriage in this
country, and the basic nature of marriage as a relationship between a man
and a woman has not changed."). The plurality refuses to extend the
fundanental right to marry to sane-sex coupl es because "comunity standards
at this time do not show a societal conmitment to inclusion of sane-sex
marriage as part of the fundanmental right to narry."28 Plurality at 32.

But popul ar opi nion cannot dictate our interpretation of the constitution--
"{a} citizen's constitutional rights can hardly be infringed sinply because
a majority of the people choose that it be."” Lucas v. Forty-Fourth Gen.
Assenbly of Colo., 377 U.S. 713, 736, 84 S. C. 1459, 12 L. Ed. 2d 632
(1964), aff'd in part and vacated in part on other grounds, 379 U S. 693,
85 S. ¢t. 715, 13 L. Ed. 2d 699 (1965). As the Goodridge court noted,

"hi story cannot and does not foreclose the constitutional question." 440
Mass. at 320. "If the question whether a particular act or choice is
protected as a fundanmental right were answered only with reference to the
past, liberty would be a prisoner of history.” Note, Litigating the

Def ense of Marriage Act: The Next Battl eground for Sanme-Sex Marriage, 117
Harv. L. Rev. 2684, 2689 (2004).

Based upon the historical recognition of the fundanental right to marry and
the Suprene Court's continued broad protection of that right, I would hold
that the fundanmental right to marry extends to same-sex couples.29 Indeed,
"the right to marry neans little if it does not include the right to marry
the person of one's choice.” Coodridge, 440 Mass. at 327-28. Because
DOVA' s deni al of same-sex couples' right to marry is not rationally rel ated
to any legitimte state interest, it also necessarily cannot be narrowy
tailored to effectuate a conpelling state interest. Therefore, DOMA's
deni al of these 19 couples' fundanental right to marry arbitrarily denies
them privileges associated with that right in violation of article |
section 12 of the Washington Constitution. Furthernore, DOVA' s denial of
their fundanental right to marry deprives themof l|iberty w thout due
process in violation of article I, section 3 of the Washi ngton
Constitution.

Many i ndi vi dual s and organi zati ons have prophesi zed the downfall of society
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as we know it if and when Washi ngton recogni zes that the fundanental right
to marry extends to sane-sex couples. See, e.g., concurrence at 4 ("To
decl are {DOVA} unconstitutional would declare marriage as Washi ngton

citizens have always known it, unconstitutional."). |If this court were to
concl ude that DOVA is unconstitutional, that decision would not declare the
institution of civil marriage unconstitutional. Even w thout DOVA

opposi te-sex couples would continue to marry, procreate, and parent, if
they so choose, and continue to further the interests identified by the
State. This fact al one underscores the lack of a rational relationship

bet ween DOVA and those identified interests.

Rat her than altering marriage for opposite-sex couples, the changes that
will transpire when this court deenms DOVA unconstitutional will occur in
the lives of the sanme-sex couples who seek |egal recognition of their
relationship through civil marriage. Sanme-sex couples will be allowed to
marry and to partake of the nore than 423 legal, social, and financial
benefits and obligations that are currently denied to them because they
cannot marry. By determ ning that DOVA wrongfully excludes these coupl es
fromenjoying the fundamental right of marriage, this court would only be
performng its proper function of judicial review. "The history of
constitutional law 'is the story of the extension of constitutional rights
and protections to people once ignored or excluded.'" Goodridge, 440 Mass.
at 339 (quoting United States v. Virginia, 518 U S. 515, 557, 116 S. C
2264, 135 L. Ed. 2d 735 (1996)).

Debat e has al so ensued over what renedy this court should enploy if it were
to void DOVA. Both the Andersen and Castle plaintiffs request a

decl aratory judgnent that RCW 26.04. 010 and RCW 26. 04.020(1)(c) are
unconstitutional. Additionally, the Andersen plaintiffs specifically
request that this court order King County to issue marriage |icenses to the
couples and affirmthe trial court grant of this relief. CP (Andersen) at
907. If this court were to deternmine that DOVA i s unconstitutional, that
determ nation would not alter the status of marriage as a fundanmental right
in the state of Washington unless the United States Suprene Court overrules
itself. The mere fact that DOVA both codifies the right to marry and

si mul taneously restricts access to that fundanmental right is not a
sufficient reason to continue to uphold those statutes. See, e.g., Dunn v
Bl unstein, 405 U. S. 330, 333, 92 S. C. 995, 31 L. Ed. 2d 274 (1972)
(decision finding a section of the Tennessee Constitution and two Tennessee
statutes unconstitutional because they granted the fundamental right to
vote only to individuals residing in Tennessee for nore than 12 nonths).

Al though this court's determ nation that DOVA i s unconstitutional would be
a permssible check on the authority of the legislature, this court |acks
the authority to rewite this state's marriage statutes. See Wash. Const.
art. Il, sec. 1; Inre Parentage of CA MA , 154 Wh. 2d 52, 69, 109 P.3d
405 (2005) ("W show greater respect for the legislature by preserving the
| egislature's fundanental role to rewite the statute rather than
undertaking that |egislative task ourselves."). Therefore, this court
shoul d hold that DOVA is unconstitutional because the fundanental right to
marry extends to sane-sex couples but | eave renedying the narriage statutes
to the legislature.

CONCLUSI ON

Because DOVA unjustifiably denies the fundanental right to marry to

Washi ngton's gay and | esbian citizens, | would hold that it violates
article I, section 12 and article I, section 3 of the Washi ngton
Constitution and affirmthe

two trial courts.30 Unfortunately, the plurality and concurrence are
willing to turn a blind eye to DOVA's discrimination because a popul ar
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majority still favors that discrimnation. "{We nmust be ever on our
guard, lest we erect our prejudices into legal principles." New State Ice
Co. v. Liebmann, 285 U.S. 262, 311, 52 S. C. 371, 76 L. Ed. 747 (1932)
(Brandeis, J., dissenting). | dissent.

AUTHOR:

Justice Mary E. Fairhurst

VE CONCUR
Justice Tom Chanbers
Justice Susan Onens

Justice Bobbe J. Bridge

1 Athough the title of the Castle court's nenorandum opi nion refers to
RCW 26. 02. 010 and RCW 26. 02. 020, no such statutes exist. See CP at 93.

The opinion later correctly refers to RCW 26. 04. 010 and RCW 26. 04. 020,
which are the statutes at issue in the case. See CP at 95.

2 Despite the plurality's attenpts to distance itself fromthe
concurrence, the plurality itself acknow edges that the concurrence 'nerely
repeats the result and much of the reasoning of the {plurality's} decision
on nost issues.' Plurality at 5. |In truth, the concurrence fills the

noti ceable, and presunably intentional, omissions in the plurality's
reasoning. The plurality notably avoids any real discussion of the State's
interest in excluding same-sex couples fromcivil marriage and focuses
exclusively on the State's interest in marriage for opposite-sex coupl es.
See, e.g., plurality at 41 ('{Rlearing children in a honme headed by their
opposite-sex parents is a legitimate state interest furthered by liniting
marriage to opposite-sex couples because children tend to thrive in

fam lies consisting of a father, nother, and their biological children.').
The concurrence, on the other hand, nore directly addresses the necessarily
discrimnatory correlative of that argument. See, e.g., concurrence at 40
(' Direct conparisons between opposite-sex hones and same-sex homes further
support the fornmer as a better environnent for children.'). As Justice
Antonin Scalia noted in his dissent in Lawence v. Texas, 539 U S. 558,

601, 123 S. C. 2472, 156 L. Ed. 2d 508 (2003), ''preserving the
traditional institution of marriage' is just a kinder way of describing the
State's noral disapproval of sane-sex couples.' (Scalia, J., dissenting
(quoting id. at 585 (O Connor, J., concurring)). As nuch as the plurality
would like to deny the discrimnatory inpact of its decision to uphold an
unconstitutional law, that is the plurality's result.

3 The plurality and concurrence also incorrectly assert that by anal yzi ng
whet her the fundanental right to marry extends to a class of individuals to
whomit historically has been denied that | am sonmehow creating a new
fundanental right. See plurality at 32; concurrence at 23-24. United
States Suprene Court precedent has taught us again and again that fram ng
the inquiry into a constitutional right in such a narrow way m sunderstands
and underm nes the value of the right at stake. See, e.g., Lawrence, 539
U.S. at 567 (overruling a previous Suprene Court decision that framed the
liberty interest in sexual privacy as whether there was a fundanmental right
t o honbsexual sodony, which disclosed that Court's 'failure to appreciate
the extent of the liberty at stake.').

4 \Vhat is at issue here is solely civil marriage defined by RCW
26.04.010(1) as a 'civil contract.' Granting sanme-sex couples the right to
marry has no effect upon religious recognition of marriage or who is
entitled to that recognition.
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5 The trial court opinion in Andersen lists 'but a few exanples of such
rights and responsibilities afforded to married persons and the statutes in
which they reside: rights to property and income under the comunity
property laws (chapter 26.16 RCW; the right to inherit property (chapters
11.04 and 11.28 RCW,; court oversight into dissolution of the relationship
and equitable distribution of assets, as well as protection of the best
interests of the children involved (chapter 26.09 RCW; benefits in the
enpl oyment arena, such as renewi ng a deceased spouse's conmercial fishing
license (chapter 77.65 RCW, health care services (chapter 48.44 RCW,
retirenent benefits (chapter 41.40 RCW, and state taxes (chapter 82.45
RCW; the right to bring wongful death actions on behalf of one's spouse
(chapter 4.20 RCW; and the right to assert the spousal testinonial
privilege (chapter 5.60.060 RCW. See CP (Andersen) at 881

6 HR Rep. No. 104-664, at *2, *4-6 (1996), reprinted in 1996

U S.C.C A N 2905, 2906, 2908-10.

7 The federal DOVA, codified at 28 U S.C. sec. 1738C, provides that:

No State, territory, or possession of the United States, or Indian
tribe, shall be required to give effect to any public act, record, or
judicial proceeding of any other State, territory, possession, or tribe
respecting a rel ationship between persons of the same sex that is treated
as a nmarriage under the laws of such other State, territory, possession, or
tribe, or aright or claimarising fromsuch rel ationship.

And at 1 U S.C. sec. 7, defines ''marriage'' as 'a | egal union between one
man and one worman as husband and wife' and 'spouse’ as 'a person of the
opposite sex who is a husband or a wife.'

8 Among other justifications for denying sane-sex couples the right to
marry was noral disapproval: 'Cvil laws that permt only heterosexua
marriage reflect and honor a collective noral judgnment about hunman
sexuality. This judgnment entails both noral disapproval of honpbsexuality,
and a noral conviction that heterosexuality better conports with
traditional (especially Judeo-Christian) nmorality.” H R Rep. No. 104-664,
at *15-16, reprinted in 1996 U S.C.C A N 2919-20 (footnote onmtted).

9 DOVA was codified in and anended RCW 26. 04. 010 and . 020.

10 'It is clear that there is no question of legislative intent. . . . The
legislature's intent is to prohibit sanme-sex narriage as contrary to our
civil law.' CP (Castle) at 96.

11The powers of the legislature are defined, and linted ; and that those
limts may not be mistaken, or forgotten, the constitution is witten. To
what purpose are powers limted, and to what purpose is that limtation
committed to witing, if these limts nay, at any tine, be passed by those
intended to be restrained? . . . It is a proposition too plain to be
contested, that the constitution controls any |egislative act repugnant to
it ; or, that the legislature may alter the constitution by an ordinary
act .

{A}n act of the legislature, repugnant to the constitution, is void.

Mar bury v. Madison, 5 U S. 137 (1 Cranch), 176-77, 2 L. Ed. 60 (1803); see
al so Wash. State Labor Council v. Reed, 149 Wh.2d 48, 62, 65 P.3d 1203
(2003) (Alexander, C J.) ('The ultimate power to interpret, construe, and
enforce the constitution of this state belongs to the judiciary. . . . This
is so even when that interpretation serves as a check on the activities of
anot her branch or is contrary to the view of the constitution taken by

anot her branch.') (citations onitted).

12 For the purposes of the analysis here, | assume, like the plurality,
that article I, section 12 of the Washi ngton Constitution does not give
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greater protection than the federal equal protection clause in this
situation. See Grant County Fire Prot. Dist. No. 5 v. Cty of Mses Lake
150 Wh. 2d 791, 806-10, 83 P.3d 419 (2004) (Grant County I1). Al though
woul d not foreclose the possibility that article |, section 12 provides
greater protection, | do not reach the issue because | would hold that DOVA
fails even rational basis review

13 Respondents al so argue that denial of the right to marry arbitrarily
viol ates their substantive due process right to liberty. The sane rational
basis anal ysis applies to the sane-sex coupl es' due process clains.

Because DOVA fails rational basis review under the privil eges and
imunities clause, it also fails rational basis review under the due
process cl ause.

14 ' The guaranty of 'equal protection of the laws is a pledge of the
protection of equal laws.'' Skinner v. Cklahoma ex rel. WIIliamson, 316

U S. 535, 541, 62 S. C. 1110, 86 L. Ed. 1655 (1942) (quoting Yick W v.
Hopki ns, 118 U. S. 356, 369, 6 S. C. 1064, 30 L. Ed. 220 (1886)).

15 The requirenent that a classification have a rational basis dictates
that the issue in this case be franmed as whether the exclusion of same-sex
couples fromcivil marriage is rationally related to a legitimte interest.
The privileges and inmmunities clause of the Washi ngton Constitution and the
equal protection clause of the federal Constitution require that this court
make this inquiry, otherwise this court would not be able to determine if
the classification was drawn for the purpose of disadvantagi ng Washi ngton's
gay and |l esbian citizens. This court nust determ ne whether allow ng
opposi te-sex coupl es and not sane-sex couples to marry furthers a
legitimate interest, not nerely whether allow ng opposite-sex couples to
marry furthers a legitimte interest.

16 The plurality focuses too greatly on the deference afforded by rationa
basis review and in doing so, conducts no real analysis at all. 'Read the
constitution, and read it once again, | find no textual support for the
proposition that a usurping legislature may i npose an unconstitutional, yet
"doubtful,' legislative act beyond the renedy of judicial review' |Island
County v. Washington, 135 Wh.2d 141, 156, 955 P.2d 377 (1998) (Sanders, J.,
concurring).

17 See e.g., WIloughby v. Dep't of Labor & Indus., 147 Wh.2d 725, 741-42,
57 P.3d 611 (2002) (blanketly rejecting every proposed rational basis for a
statutory bar to disbursing industrial insurance permanent partial
disability benefits to prisoners without statutory beneficiaries who were
unlikely to be released fromprison); In re Det. of Brooks, 145 Wh.2d 275,
292, 36 P.3d 1034 (2001) (holding that preventing the subject of a
commitnent petition frompresenting evidence of less restrictive
alternatives to confinenment until after commitnent trial bears no rationa
relationship to the state's interest in public safety), overruled in part
by Inre Det. of Thorell, 149 Wh.2d 724, 72 P.3d 708 (2003); DeYoung, 136
Wh. 2d at 147-50 (concluding that an eight-year statute of repose for

medi cal mal practice clains was not rationally related to the State's
interest in protecting insurance conpani es because the statute would only
reduce insurance clains by 0.2 percent, a relationship that was 'too
attenuated'); Hunter v. N Mason Hi gh Sch., 85 Wh.2d 810, 818-19, 539 P.2d
845 (1975) (holding that nonclaimstatutes requiring victins of
governmental torts to give notice of their clains within a short period
after they arise bear no rational relationship to the legislature' s goals
of ensuring that |arge governnental institutions are notified of clains or
facilitating governnmental institution's budget planning); see also State v.
Marintorres, 93 Wi. App. 442, 452, 969 P.2d 501 (1999); Sinpson v. State,
26 Wh. App. 687, 695, 615 P.2d 1297 (1980).
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18 It is far fromclear that those goals are legitimate state interests to
begin with, but because | find that DOVA is not rationally related to any
proffered state interest, | do not dissect them

19 The only rational basis the plurality proposes to support denying sane-
sex couples the right to nmarry is 'the need to resolve the sonetinmes
conflicting rights and obligations of the sane-sex couple and the necessary
third party inrelation to a child." Plurality at 39. Al though the
meani ng of that statement is unclear, the plurality appears willing to deny
same-sex couples the right to marry because there are often third parties

i nvolved in conceiving children, which creates conflicting and confusing
rights and relationships. But infertile opposite-sex couples also involve
third parties in conceiving or adopting children, and yet they are stil

al  owed (and apparently encouraged) to nmarry. Additionally, this court's
recent decision in In re Parentage of L.B., concluding that a | esbian

not her who was biologically unrelated to her child could establish de facto
parent status undercuts this reasoning. 155 Wh.2d 679, 711-12, 122 P.3d 161
(2005).

Furt hernore, denying same-sex couples the right to marry does not make
resolving individuals' conflicting parental rights and obligations easier

I f anything, denying same-sex parents the right to marry would seemto nake
resolving parental rights and obligations nore difficult. This reason
certainly is not a rational basis for denying same-sex couples the right to
marry.

20 The trial court in Andersen poignantly defined the issue here as

"whet her barring conmitted sanme-sex couples fromthe benefits of the civil
marriage | aws sonehow serves the interest of encouraging procreation.” CP
(Ander sen) at 894.

21 This reasoning accords with that of other state courts that have found
no rational relationship between denial of the right to marry to same-sex
couples and any legitimte state interest. See, e.g., Goodridge, 440 Mass.
at 341 (' The absence of any reasonable rel ationship between, on the one
hand, an absolute disqualification of same-sex couples who wish to enter
into civil marriage and, on the other, protection of public health, safety,
or general welfare, suggests that the nmarriage restriction is rooted in
persi stent prejudices agai nst persons who are (or who are believed to he)
honosexual .'); Baker, 744 A 2d at 886 ('{We conclude that none of the
interests asserted by the State provides a reasonable and just basis for
the continued exclusion of sanme-sex couples fromthe benefits incident to a
civil marriage |license under Vernont law.'); In re Coordination Proceeding,
Special Title {Rule 1550(c)}, Marriage Cases, No. 4365, 2005 W. 583129, at
*2 (Cal. Super. C. Mar. 14, 2005) (unpublished order) (concluding that
state statutes defining marriage to be between a nan and a woman vi ol at ed
equal protection under either a rational basis or strict scrutiny

anal ysis); People v. Geenleaf, 5 Msc. 3d 337, 780 N.Y.S. 2d 899, 901
(Just. C. 2004) ('l find that "tradition' is not a legitinate state
interest, and that prohibiting sanme-sex couples frommarrying i s not
rationally related to furthering the state's legitimate interest in
providing a favorabl e environnment for procreation and child-rearing.');
People v. West, 4 Msc. 3d 605, 780 N.Y.S.2d 723, 725 (2004).

22 '{Tihe concept is a living one, that it guarantees basic rights, not
because they have becone petrified as of any one tine, but because due
process foll ows the advanci ng standards of a free society as to what is
deened reasonable and right." Poe v. Ulnman, 367 U S. 497, 518 n.9, 81 S.
Ct. 1752, 6 L. Ed. 2d 989 (1961) (Douglas, J., dissenting).

23 The concurrence takes this argunent one step further and argues that the
"United States Suprenme Court has directly rejected the argunent that a
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fundanental right to marry extends to same-sex unions' by citing Baker v.
Nel son, 291 M nn. 310, 191 N.W2d 185 (1971), appeal dism ssed, 409 U. S.
810, 93 S. C. 37, 34 L. Ed. 2d 65 (1972). Concurrence at 24. 1t goes

Wi t hout saying that the Supreme Court's dismissal 'for want of substantial
federal question' does not settle the substantive issues of a case and does
not stand for the proposition that the concurrence asserts. Baker, 409

U S. 810.

Additionally, the concurrence inplies that the Court also settled the issue
in Lawence. Concurrence at 24-25. However, the Lawence majority only
acknowl edged that that case did not present the issue of 'whether the
government rmrust give formal recognition to any relationship that honosexua
persons seek to enter.' 539 U S at 578. Sinilarly, Justice Sandra Day

O Connor's statenent in her concurrence that 'other reasons exist to
pronote the institution of marriage beyond nere noral disapproval of an
excl uded group' was nere dicta and did not address whether those interests
were rationally related to any law. I1d. at 585 (O Connor, J., concurring).
Thus, neither of the cases cited by the concurrence guides this court's

det ermi nati on.

24 An Al aska superior court declaring that the fundanental right to
marry extends to sane-sex couples discussed the error of too narrowly
defining the right at stake:

When the Suprenme Court of Hawaii in Baehr v. Lewin, 74 Haw. 530, 852 P.2d
44 (Hawaii 1993), addressed sanme-sex marriage, it noted that:
"{We do not believe that a right to same sex marriage is so rooted in the
traditions and collective conscience of our people that failure to
recogni ze it would violate the fundanental principles of liberty and
justice which lie at the base of all our civil and political institutions .
852 P.2d at 57.'
The Hawaii court could reach such a conclusion because of the question it
chose to ask. It is self-evident that sane-sex marriage is not 'accepted
or 'rooted in the traditions and coll ective conscience' of the people. Wre
this not the case, Brause and Dugan and the plaintiffs in Baehr woul d not
have had to file conplaints seeking precisely this right.
Brause v. Bureau of Vital Statistics, No. 3AN-95-6562 Cl, 1998 W. 88743, at
*4 (unpublished order) (Al aska Super. C. Feb. 27, 1998).
25 The dissenting opinions in Bowers foreshadowed that conclusion. See,
e.g., Bowers, 478 U S. at 199 (Bl acknun, J., dissenting) ('This case is no
nmore about 'a fundanental right to engage in honbsexual sodony,' as the
Court purports to declare, . . . than Stanley v. Georgia, 394 U S. 557{, 89
S. . 1243, 22 L. Ed. 2d 542} (1969), was about a fundanental right to
wat ch obscene novies, or Katz v. United States, 389 U S. 347{, 88 S. C
507, 19 L. Ed. 2d 576} (1967), was about a fundamental right to place
interstate bets froma tel ephone booth. Rather, this case is about 'the
nmost conprehensive of rights and the right nost valued by civilized nen,'
nanmely, 'the right to be let alone.'' (quoting O nstead v. United States,
277 U.S. 438, 478, 48 S. Ct. 564, 72 L. Ed. 944 (1928) (Brandeis, J.,
di ssenting)).
26 Despite the plurality's and concurrence's suggestions to the contrary,
neither this court nor the United States Supreme Court has ever described
this right as the right to choose to marry a person of the opposite sex.
Plurality at 32 (' Federal decisions have found the fundanental right to
marry at issue only where opposite-sex marriage was involved.');
concurrence at 23 (' Every United States Supreme Court decision concerning
the right to marry has assuned narriage as the union of one man and one
wonan. ' ).
27 Even if the right to marry is sonehow |linked to fundamental rights
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of procreation, childbirth, and child rearing, as the plurality espouses,
that |ink cannot be a basis to deny the right to marry to sanme-sex coupl es
because we allow themto adopt and rear children. The sane |iberty and
privacy interests historically recogni zed in decision nmaking pertaining to
the famly is at stake here.

28 A though | do not believe that this court's determ nation of whether
DOVA i s unconstitutional is dependent on whether there is a 'societal
commtment' to same-sex marriage (plurality at 32), there is evidence that
attitudes toward same-sex marriage are shifting. Recent polls indicate
that only a slimmjority of Americans (51 percent) now oppose | egali zing
same-sex marriage, down from 63 percent in February 2004. Survey Report,
Less Opposition to Gay Marriage, Adoption and MIlitary Service, The Pew
Research Center for the People and the Press, Mar. 22, 2006, at 1,
avai | abl e at

29 As this opinion clearly states, | reach this concl usion based on ny
reading of the United States Suprene Court's recognition of narriage as a
fundanental right and the WAashi ngton Constitution's protection of that
right through the privilege and i mMmunities and due process cl auses.
Suggestions by the plurality and the concurrence that | reach this

determ nation by '"judicial fiat' or based on 'personal views' are
unsuccessful attenpts to deflect attention fromthe discrimnatory inpact
of unconstitutional statutes. Concurrence at 29; plurality at 3.

In so concluding, | join the other state courts that have held that the
fundanental right to marry includes the right to choose a marriage partner
of the same sex. See, e.g., Goodridge, 440 Mass. at 327-28; Brause, 1998
W. 88743, at *4-5 (asking whether freedomto choose one's life partner is
so rooted in our history and traditions that it is a fundanental right, and
concluding that 'choice of alife partner is personal, intimte, and
subject to the protection of the right to privacy' such that governnent
intrusion into that right is subject to strict scrutiny). The plurality
points to other courts that have conme to the opposite conclusion. See
plurality at 28. The plurality is correct that sone jurisdictions have
refused to extend the fundanmental right to marry to sane-sex couples, but
they incorrectly inply that all courts recently considering the issue have
done so--courts across the country and even within the sane states are
comng to different conclusions on these related issues. See, e.g., Deane
v. Conaway, 2006 W. 148145 (Md. Cir. C. 2006) (holding that Maryland's
marriage statute unconstitutionally discrimnated on the basis of sex and
was voi d) (unpublished opinion).

30 Because | would find DOVA unconstitutional on those two, independent
bases, | do not address the applicability of article I, section 7 or the
ERA, nor do | consider whether strict scrutiny is appropriate under article
I, section 12 because respondents constitute a suspect class.
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