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JOINT MEMORANDUM OF THE PARTIES
ON THE PENDING REQUEST FOR CERTIFE 1CATION

in response to this Court’s request for briefing by the partics on the questions directed.
{o this Court by the Supreme Court’s January 17, 2007 Order on the pending questions for
certification, [the parties provide this joint brief] and, for the reasons provided herein, state that
sonh and Credit Clause and 28 U.S.C. §1738C
lau-e: irrelevant to the instant case.

1. WHETHER OR NOT THE INSTANT CASE PRESENTS AN ACTUAL CASE OR
CONTROYERSY,

The instant case presents ai actual Case 0f CODMOVELEY. Both parties in this case are spouses
to each other as a matter of Massachusetts Jaw and seck to divoree in their home state of Rhode
[sland in order to seltle their various rights and Habilities as a divorcing married couple and be

Restored to the status of unmarried persons.



On May 26, 2006, the parties traveled together to the City Hall in Fall River,

Massachuseits and completed a marriage application.' On this application, which is also

known as a Notice of Intention of Marriage, they revealed their qualifications for
marriage in Massachusetts, including the Facts that they were not too closely related (see
Mass. Gen. L. ¢. 207, §§1, 2), were not then married to S(n‘n@()ﬁﬁ ¢lse (see Mass. Gen, L.
§4, 6), and were older than 18 years of age (sce Mass. Gen. L. ¢. 207, §§ 7,

They also disclosed their Rhode Island residence and their intent 1o return 10
Rhode Island following their mafri.age. Importantly, same-sex couples who reside in
Rhode Island are and were al that time eligiblc to marry in Massachusetts,
notwithstanding their status as non-residents of Massachusetis. Cote-Whitacre v, Dep’t of
Pub. Health, 21 Mass.L.Rptr. 513, 2006 WL 3208758 (Mass. Super. Sept. 29, 2006)
(concluding that Mass. Gen. L. ¢. 207, §§11-12 do not disqualify Rhode Island same-sex
couplcé from marriage in Massachusetts).”

While in Fail River, the coﬁpies also applied for, and received, a waiver of the
three-day waiting period for their marriage in Massachusetts under Mass. Gen. L. c. 207,

§30, and the City Clerk of Fall River, Carol A. Valcourt, who is herself a justice of the

! Same-sex couples became eligible to marry in Massachuselts as of May 17, 2004
pursuant to Goodridge v. Dep’t of Public Health, 440 Mass. 309, 798 N.E. 2d 941 (2003).

2 In May, 2004, Govermnor Mitt Romney of Massachusetts resurrected a then-moribund
law, Mass. Gen. L. c. 207, §§11-12, and misinterpreled it, construing it “in 4 manner
purposefully intend[ing] to deny to any nonresident same-sex couple the opportunity to
marry in Massachusetts.” Cote-Whitacre v. Dep't of Pub. Healih, 446 Mass. 350, 391,
844 N.E.2d 623, 657-58 (2006) (Marshall, C.J., concurring). According to the Supreme
Judicial Court, non-resident couples who are not expressly forbidden to marry in their
home state are and have always been eligible to marry in Massachuselts under §§11-12,
Id. at 392-93, 844 N.E.2d at 658-59. Thus, the parties here were actually eligible to
marry when they did, notwithstanding the aciions taken by the then-Massachusetts
Governor.

-



peace with authorization to solemnize marriages in Massachusetts pursuant to Mass. Gen.

L. ¢.207, §38, solemnized the partics® marriage in City Hall that very day. Ms.

Valcourt, as the officiant and City Clerk, then completed the Certificate of Marriage (i.e.
the marriage license) and recorded it in the Vatl River City Clerk’s Office on May 26,
2004, thus completing the marriage licensing and solemnization process. The parties lett
or that day with a marriage license, which itself is prima facie evidence of their
marriage. Mass. Gen, L. ¢. 207, §4; Mass, Gen. L. ¢. 4(11, §19.

‘The parties themselves have becn residents of Rhode Island and ddmicﬂed here at
all relevant times. For neither party has Rhode Island been a temporary home. As noted
on their marriage application, they lived in Rhode Island at the time of their marriage in
Massachusetts, intended to return to Rhode Island immediately thereafter, and
subsequently did so. Each of the parlies has lived in this state and been domiciled here
continuuua;:l_y for at least one year preceding the filing of their respective petitions for
divorce. See Gen. Laws §15-5-12.

The parties” competing petitions for divorce are predicated on the Family Court's
power to adjudicate divﬁrccs. Gen. Laws §8-10-3 (providing Family Court with
] uris_diction “to hear and determine all petitions for divorce from the bond of marriage™);
§15-5-3.1 (allowing divorce for imreconcilable differences); §15-5-12(b) (providing
gender neutral construction of divorce statutes). Certainl y, the partics are Rhode 1sland
domiciliaries and residents for purposes of Gen. Laws §15-5-12. To the extent this Court
~- or the Supreme Court -- deems it necessary (o confirm the marriage’s validily before
addressing the larger question of whether it may or must recognize the parties® marriage

in order to have the power to dissolve it, the parties and this Court have no grounds for



contesting the existence or validity of the marriage. On May 26, 2004 the parties met all

of the requirements for a valid marriage license in Massachuseits, and thus, under no





































