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JOINT MEMORANDUM OF THE PARTIES
ON THE PENDING REQUEST FOR CERTIFE 1CATION

in response to this Court’s request for briefing by the partics on the questions directed.
{o this Court by the Supreme Court’s January 17, 2007 Order on the pending questions for
certification, [the parties provide this joint brief] and, for the reasons provided herein, state that
sonh and Credit Clause and 28 U.S.C. §1738C
lau-e: irrelevant to the instant case.

1. WHETHER OR NOT THE INSTANT CASE PRESENTS AN ACTUAL CASE OR
CONTROYERSY,

The instant case presents ai actual Case 0f CODMOVELEY. Both parties in this case are spouses
to each other as a matter of Massachusetts Jaw and seck to divoree in their home state of Rhode
[sland in order to seltle their various rights and Habilities as a divorcing married couple and be

Restored to the status of unmarried persons.



On May 26, 2006, the parties traveled together to the City Hall in Fall River,

Massachuseits and completed a marriage application.' On this application, which is also

known as a Notice of Intention of Marriage, they revealed their qualifications for
marriage in Massachusetts, including the Facts that they were not too closely related (see
Mass. Gen. L. ¢. 207, §§1, 2), were not then married to S(n‘n@()ﬁﬁ ¢lse (see Mass. Gen, L.
§4, 6), and were older than 18 years of age (sce Mass. Gen. L. ¢. 207, §§ 7,

They also disclosed their Rhode Island residence and their intent 1o return 10
Rhode Island following their mafri.age. Importantly, same-sex couples who reside in
Rhode Island are and were al that time eligiblc to marry in Massachusetts,
notwithstanding their status as non-residents of Massachusetis. Cote-Whitacre v, Dep’t of
Pub. Health, 21 Mass.L.Rptr. 513, 2006 WL 3208758 (Mass. Super. Sept. 29, 2006)
(concluding that Mass. Gen. L. ¢. 207, §§11-12 do not disqualify Rhode Island same-sex
couplcé from marriage in Massachusetts).”

While in Fail River, the coﬁpies also applied for, and received, a waiver of the
three-day waiting period for their marriage in Massachusetts under Mass. Gen. L. c. 207,

§30, and the City Clerk of Fall River, Carol A. Valcourt, who is herself a justice of the

! Same-sex couples became eligible to marry in Massachuselts as of May 17, 2004
pursuant to Goodridge v. Dep’t of Public Health, 440 Mass. 309, 798 N.E. 2d 941 (2003).

2 In May, 2004, Govermnor Mitt Romney of Massachusetts resurrected a then-moribund
law, Mass. Gen. L. c. 207, §§11-12, and misinterpreled it, construing it “in 4 manner
purposefully intend[ing] to deny to any nonresident same-sex couple the opportunity to
marry in Massachusetts.” Cote-Whitacre v. Dep't of Pub. Healih, 446 Mass. 350, 391,
844 N.E.2d 623, 657-58 (2006) (Marshall, C.J., concurring). According to the Supreme
Judicial Court, non-resident couples who are not expressly forbidden to marry in their
home state are and have always been eligible to marry in Massachuselts under §§11-12,
Id. at 392-93, 844 N.E.2d at 658-59. Thus, the parties here were actually eligible to
marry when they did, notwithstanding the aciions taken by the then-Massachusetts
Governor.
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peace with authorization to solemnize marriages in Massachusetts pursuant to Mass. Gen.

L. ¢.207, §38, solemnized the partics® marriage in City Hall that very day. Ms.

Valcourt, as the officiant and City Clerk, then completed the Certificate of Marriage (i.e.
the marriage license) and recorded it in the Vatl River City Clerk’s Office on May 26,
2004, thus completing the marriage licensing and solemnization process. The parties lett
or that day with a marriage license, which itself is prima facie evidence of their
marriage. Mass. Gen, L. ¢. 207, §4; Mass, Gen. L. ¢. 4(11, §19.

‘The parties themselves have becn residents of Rhode Island and ddmicﬂed here at
all relevant times. For neither party has Rhode Island been a temporary home. As noted
on their marriage application, they lived in Rhode Island at the time of their marriage in
Massachusetts, intended to return to Rhode Island immediately thereafter, and
subsequently did so. Each of the parlies has lived in this state and been domiciled here
continuuua;:l_y for at least one year preceding the filing of their respective petitions for
divorce. See Gen. Laws §15-5-12.

The parties” competing petitions for divorce are predicated on the Family Court's
power to adjudicate divﬁrccs. Gen. Laws §8-10-3 (providing Family Court with
] uris_diction “to hear and determine all petitions for divorce from the bond of marriage™);
§15-5-3.1 (allowing divorce for imreconcilable differences); §15-5-12(b) (providing
gender neutral construction of divorce statutes). Certainl y, the partics are Rhode 1sland
domiciliaries and residents for purposes of Gen. Laws §15-5-12. To the extent this Court
~- or the Supreme Court -- deems it necessary (o confirm the marriage’s validily before
addressing the larger question of whether it may or must recognize the parties® marriage

in order to have the power to dissolve it, the parties and this Court have no grounds for



contesting the existence or validity of the marriage. On May 26, 2004 the parties met all

of the requirements for a valid marriage license in Massachuseits, and thus, under no

circumstances could this Court consider the marriage unrecognizable for purposes of
dissolving it.” Similarly, under no circumstances could this Court consider the martiage

somehow undeserving of dissolution through divorce. See Leckney v. Leckney, 59

A311,312-13 (R.I. 1904 For admission of a de

B (CTAJN that the law requires is the proo

il
facto marriage” in order to dissolve it by divorce or annulment).

Thus, the parties® competing divorce petitions present a “case or controversy” for
the Family Court.

II. WHETHER OR NOT THE FULL FAITH AND CREDIT CLAUSE 1S
RELEVANT TO THE INSTANT CASE.

The Full Faith and Credit Clause of Ariicle IV, Section 1 of the United States

[

Constitution, both self-executing and as implemented by Congress, is not rcl};vant in the
current posture of this action. Though it has had clear relevance in some areas of
domestic relations faw, courts grappling with the question of whether and when to
recoghize marriages entered in other jurisdictions have not, to date, relied upon the Full
Faith and Credii Clause. Rather, the comity law of the home state has traditionally
govermned the question of whether to recognize a marriage from another state, and this

approach is well-settled in Rhode Island. See, e.p., Ex Parte Chace, 58 A978, 980 (R.L

1904); Pearce v. Cochrane, 95 R.1 207, 209-10 (1962) (following Chace), The lack of

clear docirinal guidance provided by the Full Faith and Credit Clause in the marriage
recognition arena is of no consequence here becausc comity law, as applied by Chace and

-

> Cf. Gen. Laws §15-5-1 (authorizing divorce in Rhode Island even in the case of void or
voidable marriages).



its progeny to out-of-state marriages, controls the pending question concerning this

Court’s authority to recognize the partics’ marriage for the purpose of entertaining the

competing claims for divorce.

A, Some Aspects of Domestic Relations Law Implicate the Full Faith &
Credit Clause,

The Full Faith and Credit Clause figures prominently in the long established rule
that states must give full faith and credit to diverce decrees entered by another state if that

e.o., JHv

state properly exercised jurisdiction to entertain an action {or divorce. See

RB, 796 A.2d 447, 449 (R.I. 2002); Ramsay v. Ramsay. 79 R.I. 441 (1952); see also

T O
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Boyls v. Boyls, 463 A.2d 1307, 1309 (R.L 1983); Williams v. North Carolina,

o’
-

287 (1942); Williams v. North Carolipa, 325 U.S. 226 (1945).

More recently, Congress has acted to make it clear that the states nmiusi, in certain
delineated circumstances, grant full faith and credit to certain custody and visitation
determinations, 28 U.S,C. §1738A (1980) (“the Parental Kidnapping Prevention Act™),
and to child support orders, 28 U.5.C. §17381 (1994),

These examples reveal the promingm role that full faith and credit plays in

connection with one state’s recognition of another state’s judgments.

B. Marriage Recognition Questions Do Not Require Resort to the Clause.

With respect to the question of giving full faith and credit (o a marriage validly
entered in another jurisdiction, the parties have been unable to discover any reported
Judicial decisions on point let alone any controlling authority from the United States
Supreme Court.*

.

* See, e, David P. C urrie, Full Faith & Credit to Marriages, 1 Green Bag 2d 7, 10 and
(1997} (noting inability to discover any court requiring a state to give {ull falth and

-5.



In that legal environment, two points are worth noting. First, in the absence of

any controlling precedent and in light of the interest generated by the advent of legal

recognition of the relationships of same-sex couples (whether by marriage, civil union,
domestic partnership or otherwise), there has been considerable speculation by legal

commentators on the question of the application of full faith and credit to marriages. Not
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give conclusive effect to an out-of-state marriage as well as support for the very opposite

view. Compare, e.g., Joseph Singer, Same Sex Marriage, Full Faith and Credit. and the

Evasion of Obligation, 1 Stan. J. Civ. Rts. & Civ. Liberties 1, 31-43 (2005) (Full Faith
and Credit requires recognition of Massachusetts marriages of same-sex couples;
developing his own analysis and discussing the views of other scholars) and Robert H.

Bork, Slouching Toward Gomorrah 112 (1996)(“the first part of that sentence [of the Full

Faith and Credit Clause] almost certainly means that, if the Hawaii court rules as

cxpected, other states must accept marriages between homosexuals performed in
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require other states to permit Hawaii to regulate the marital status of their citizens™).

Second, the absence of controlling Full Faith and Credit precedents is a reflection
of the fact that American courts — including Rhode Island’s — have consistently — and
with no difficulty — relied on principles of comity alone to address the question of

recognition of out-of-state marriages. See, e.g., Chace, 58 A, at 979-80. See also

Statement of Rhode Island Attorney General Patrick Lynch dated May 17, 2004,

credit to an out-of-state marriage, noting only Ram v. Ramharack, 150 Misc.2d 1009, 571
N.Y.8.2d 190 (1991), where the court referenced full faith and credit but then engaged in
a different analysis to recognize an out-of-state common law marriage),
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http//fwww.nag.n.gov/public/pr. php?TD=209 (discussing Rhode Islund’s reliance on

comity law for marriage recognition questions), attached hereto as Exhibit A.

Cormity is also the appropriate vehicle for analysis in the first instance because,
for the reasons stated above, it allows for the resolution of the question presented here

without resort to constitutional issues.” See, e.g.. State v. Lead Indus. Assoc. Inc., 898

A A0 1TMM ST T M F b i PEUL L R
LL£3%, LAdG=1.07 |1 ZUU0 ) (DO VOUrL 5 I'EIULLd.DLG io E:IUJ Ll(llbd.l.t.'- Lum.muuunm
guestions when a case 15 capable of decision upon other, non-constitutional groun

citing cases); State v. Goldberg, 61 R.1. 461, 1 A.2d 101, 103 (1938} (“Constitutional

questions should not be brought in question upon the record before trial for the purpose
of certification to this court, unless the case in which such questions are raised cannot be
determined on any other point, or unless j:he determination of the constitutional questions
is indispensably necessary in the case.”).

In addition, comity is applicable more broadly than Ful Faith and Credit vis-a-vis
marriages that may be presented before state courts since the Full Faith and Credit Clause
has no application to foreign countries.® A Rhode Island married same-sex couple could

come before a Rhode Island court at the present time with either a marriage license from

> If the court were to find that Rhode Island principles of comity would not allow
recognition of the parties’ Massachusetts marriage, the court would have to address the
Full Faith and Credit question only if the parties raised the federal guestion and the
parties’ circumstances actually implicated that question. To date, the parties have simply
asked the Rhode Island court, qua state court, to grant a divorce under staie law
principles.
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United States and not to foreign countries. Aetna Life Ins. Co. v. Tremblay, 223
U.5.185, 190 (1912); see also, e.g., Montenurro v, INS, 409 F.2d 832 (9lh Cir.
1969)(Mexican divorce “not entitled to recognition by virtue of the Full Faith and Credit
Clause ... but rather was governed by considerations of comity™); VF Jeanswear Ltd. v..
Molina, 320 F.Supp.2d 412, 417 (M.D.N.C. 2004)(business dispute; same general
principles). Rhode Island follows this view. Jewell v. Jewell, 751 A.2d 735, 739 (R.L

2000)(refusing to accord comity to a nnrnnrtﬁrl Dominican Rﬂnnhlw divorce).
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Massachusetis, as in the instant case, or from a foreign country, most obviously today

from Canada Comity provides a uniform legal approach to either type of marriage

license.

C. Comity Analysis Can Be Applied In this Case, Rendering the Clause
Irrelevant Here.

Rhode Island follows the universal rule of marriage recognition, which is
frequenily referred to as “the place of celebration rule.” Chace, 58 A. at 980. Under this
celebration nile, marriages validly entered in other jurisdictions must be respected in

Rhode Island unless the “marriage is odious by the common consent of nations or if its

public policy” of Rhode Island. Chace, 58 A. at 980 (respecting a marriage entered in

Massachusetts by a Rhode Island ward who, expressly prolubited by Rhode Island’s
positive law from marrying without his guardian’s assent at home, traveled to
Massachusetts to marry).

Rhode Island’s marriage celebration rule has three central components. The first
is the presumption of a valid marriage’s continuing vitality. Id. at 980. The second is the
refusal to test the validity of the out-of-state marriage under Rhode Island’s own maniage
licensing laws. Id. That is, Rhode Island officials test the validity of the marriage by the
laws of the place where the parties actually married and not by the state’s own marrtage
licensing laws. 1d. at 979 (“We think it is clear that the [Rhode Island] statutes relied
upon can have no direct application to this marriage, for it was celebrated in another
state, under the provisions of other laws.”); id. at 980 (“[TThe capacity or incapacity to
marry depends on the law of the place where the marriage is celebrated, and not on that

of the domicile of the parties.”) In this sense, whether or not the marriage would have



been licensed in Rhode Island is completely irrelevant to the question of marriage

recogmtion. Cf Sardonis v. Sardonis, 261 A.2d 22, 23 (R.I. 1970) (reaffirming notion

that common law marriage in Rhode Island might be valid even where couple did not
attempt to comply “with the statutory provisions relative to the licensing and
solemnization of marriages.”)

Third, the “odious™ exception to the marriage recognition rule is exceedingly
narrow. This exception requires a showing that the competing state’s law is deeply
offensive to some fundamental, well-established Rhode Island value. Chace, 58 A at

980 (favofably citing Medway v. Needham, 16 Mass. 157 (1819), in which a Rhode

Island marriage of Massachusetts domiciliaries was held to be deserving of recognition in
Massachusetts even though it violated a Massachusetts criminal prohibition on mixed-
race marriages and the couple intentionally married in Rhode Islapd to evade that
¢rirninal prohibition). The only marriages thought to fall within this exception, though

e

none have been found to do so by Rhode Island courts, are polygamous and closely

CONSANgUINeous marriages.” Chace, 58 A. at 980.

As applied here, the parties” marrtage must be recognized for purposes of
entertaining the competing divorce petitions because the marriape does not fall within the
narrow “odious” exception to Rhode Island’s general rule of marriage recognition. To

date, Rhode Island has never refused to recognize a marriage because it found it to be

7 Notably, Rhode Island itself does not always consider the marriages of closely-related
couples to be “odious.” See In re May’s Estate, 305 N.Y. 486, 114 N.E.2d 4 (1953)
(recognizing Rhode 1sland marriage between New York domiciliaries who were uncle
and niece because marriage fell within authorized exception in Rhode Island law even
though incestuous marriages are usually “offensive to the public sense of morality to a

I ek
degree regarded generally with abhorrence.”).

-9.
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“odious by the common consent of nations™ or “dangerous to the fabric of society.”

Chace, 58 A. at 980. The marriage of a2 same-sex couple does not fall into this exception

either, as various state officials have already recognized.” On October 19, 2004, for
example, Attorney General Lynch issued a legal opinion to the State Treasurer holding
that the same-sex spouse of a retired teacher married in Massachusetts is entitied to
spousal benefits under the Rhode Isiand Teacher’s Retirement Systemn as a matter of
statutory intérpretation. See Letter from Attorney General Patrick C. Lynch, to Hon, Paul

). Tavares, General Treasurer (Oct. 19, 2004), atiached hereto as Exhibit B.  Similarly,

¥ 1t would be impossible to conclude that a marriage of persons of the same-sex would

be “odious by the common consent of nations™ when marriage between same-sex couples
is increasingly becoming a legal option. Same-sex couples are now permitted to marry in

WA il alrea wath MHonoda the Watharlpnde Ra ] Qi A B
Massachusetis d10IE Wil aliaas, Ul iv»Oulll 18T E, .u\.u.Ea.l.uu., uyn.u.l., and »oulll ADCy.

See Halpern v. Canada (Attorney General), 65 O.R. (3d) 161 (2003); Staatsblad van het
Koninkrijk der Nederlanden 2001, or. 9 (11 January) (Official Joumnal of the Kingdom of
the Netherlands, Act of 21 December 2000 amending Book 1 of the Civil Code,
concerning the opening up of marriage for persons of the same sex); 13 FEVRIER 2003,
Lot ouvrant le mariage & des personnes méme sexe et modifiant certaines dispositions du
Code civil. Moniteur Belge, 28.02.2003, p. 9880 (Eelgium’s marriage statute); Marriage
Act 30, June 2005 (roval assent 1 July 2003) (Spain’s marriage act: Ley 13/2005, de 1 de

Julio, por la que se modifica el Codigo Civil en material de derecho a contraer
matrimonio); Minister of Home Affairs and Another v Fourie and Another, 2006 (3)
BCLR 355 (CC) (South Africa).

® An out-of-state marriage, like that of the parties, cannot be deemed “odious” by
reference to whether Rhode Istand’s marriage hcensing laws do or do not allow same-sex
cc}uples to marry given that even “void™ and “prohibited” marriages have been deemed

tnnn_dinrie” rmdar tha clata’c aam mila af mareinos rannomiiinon Choera B0 A o0 OO0
uuu-l..n.uuu.:t HHIOCT 30 51410 5 OWI Iic Ol NalTIago TCCOEMNINON. LOdale, Jo6 AL dl Fou

(“[Elven assuming that the marriape [of a ward without the requisite permission of his
guardian] would have been void in this state, ... it was lawfully celebrated in
Magsachusetts, [and thus] it must be considered valid here.”). Thus, in considering
whether recognizing the parties’ marriage would be odious to the public policy of Rhode
Island, the court need not inquire into the contours of this state’s marriape licensing laws.
Specifically, the court does not have to decide whether Rhode Island’s marriage licensing

laws authorize the issuance of marriage licenses to same-sex couples,

-10-



the Legislature has considered and repeatedly refused to adopt legislation singling out the

marriages of same-sex couples for disrespect by the state.'®

On the contrary, as evidenced by its laws and judicial decisions, Rhode Island
increasingly regards same-sex partnerships with respect and tolerance, negating any basis
for the application of the “odions” exception to the general rule of respect. The state
extends health insurance benefits to the domestic partners of staie employees. Gen. Laws
§ 36-12-1 et seq. The Legislature has enacted numerous other measures to provide
same-sex domestic partners with legal rights and benefits otherwise reserved to spouses.
See, e.g., Gen. Laws § 28-48-1 et seq. (extending parental and farmily medical leave to
state employees to care for their domestic partners); § 44-30-12 (deeming income to an
employee for provision of insurance benefits for a domestic partner non-taxable);

§ 45-19-4.3 (extending one time death benefit to the domestic partner of a fire fighter,

also exte:nded protections against discrimination based on sexual orientation in
employment, public accommodations, housing, credit, residential real estate and state
services. (en. Laws §§ 28-5-2 to 28-5-14; §§ 11-24-2 10 11-24-2.1; §§ 34-37-1 to 34-37-
5.4; §§28-5,1-4 to 28-5.1-14; see also Gen. Laws § 23-17.16-2 (protecting home health
care patients against sexual orientation discrimination); Gen, Laws § 16-76.1-1
{addressing harassment in higher ed. based on various factors, including sexual
orientation), The State also monitors crimes of bias and bigotry on account of sexual
orientation, among other things. Gen. Laws § 42-28-46 and § 12-19-38. Notably, the

Legislature also decriminalized sodomy for all ¢itizens of Rhode Island in 1998, whether

10 See 1997 — H 5808; 2000 — H 7552: 2004 —H 7571, H.7395

s —

?
H 8223 (proposed non-binding referendum); 2005 — 5 0846; 20

S 2583, § 2663 and
06— § 2

5 2310.
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of the same sex or different sexes. See Gen. Laws § 11-10-1, In addition, Rhode Island’s

growing acceptance of same-gex partnerships has also been manifested in the decisions of

its courts. See Rubano v. DiCenzo, 759 A.2d 959 (R.L 2000) (recoguizing de facto
- parenthood rights for lesbian non-biological parent); Doe v. Burkland, 808 A.2d 1090
(R.I. 2002) (allowing equitable and contract claims between same-sex partners upon
dissolution of relationship).

In Suﬁ, particularly in the current posture of this action, the comity law of Rhode
Island governs this Court’s consideration of cut-of-state marriages, and should lead this
Court to recognize the present marriage for purposes of divorce, thus re:nd%:ﬂng
unnecessary and irrelevant any further analysis of the Full Faith and Credit Clause of the
United States Constitution.

III. WHETHER OR NOT THE DEFENSE OF MARRIAGE ACT, 28 USC
§1738C (2000) IS PERTINENT TO THE INSTANT CASE.

Most simply, 28 U.S.C. §1738C" has no bearing whatsoever on the present case.
The federal statute does not speak to the fundamental question at issue in the instant case,
ie., whether as a matter of comity, Rhode Island will recognize the validity of the parties’

Massachusetts marriage for the purpose of entertaining this divorce petition in the Family

Court.













