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INTRODUCTION

This Court can cut to the chase in this post-Measure 36 case by turning to footnote 4 of
Faintiff’s opening brief on mootness. There, in aflicker of raw candor, Plaintiffs recognize that in
order to reach the issue of marriage benefits for same sex couples, either “plaintiffs complaint
should be consdered amended. . . . or, dternatively, plaintiffs respectfully seek leave to amend their
complaint [on this apped] in the interests of judicia economy.” Plaintiffs Opening Brief on
Mootness a 15 n4. A radicdly amended complaint isin fact whet this Court would itself have to
create to reach Plaintiffs newly requested relief. With this, Plaintiffs themsaves implicitly
acknowledge that, asis, their initid caseis no longer judticiable, and their existing complaint and
assgnments of error do not ask for the relief they now seek.

The Plaintiffs holding marriage licenses have no separate sanding to argue any part of this
goped until the origina vdidity of ther licenses is determined as a preliminary métter. If their
licenses are void from the outset, as DOMC Intervenors have argued, they are in the same position
as the unmarried plaintiffs. The State and DOMC Intervenors have argued on this gpped that the
same sex marriage licenses are void ab initio on sub-conditutiona grounds for a failure to comply
with ORS Chapter 106 in issuing the licenses. DOMC Intervenors have further argued that Article
VI, Section 10 of the Oregon Condtitution prevented the County from issuing such licensesin the
fird ingance, and no party has refuted that argument. If the same sex marriage licenses Multnomah
County issued were void ab initio, and Measure 36 is certified, neither set of Plaintiffs can obtain

the relief sought in the complaint.!

1 The organizationd Plaintiffs, BRO and the ACLU, smilarly do not have standing under
Oregon law, as plaintiffs themselves, to seek the rdlief requested. Nor—to their credit—have
they attempted to argue that they as organizations have independent standing to advance the
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Furthermore, as the Alaska Supreme Court recognized in anearly identical case, Brause v.
Alaska Dept. of Health & Social Services, 21 P3d 357 (Alaska 2001), Plaintiffs s entire appedl
must be dismissed because Ballot Measure 36 (2004) (hereinafter “Measure 36”) has mooted their
gpecific assgnments of error. Assgnments of error can themsdves be rendered moot when their
underlying andytica foundation isforeclosed. See Pacific Power & Light Co. v. Department of
Revenue, 308 Or 49, 59 n5, 775 P2d 303 (1989) court’s declining of anaytica option “moots. . .
assgnments of error” dependent on that analysis). Indeed, the only matters before this Court on
behdf of Paintiffs (and Multhomah County) are their assgnments of error. Irrespective of whether
or not Plaintiffs claims are rendered completely moot in relation to the underlying action, their
appeal certainly is. Because Measure 36 would foreclose the sole andytical option advanced by
Paintiffs on gpped, their gpped is unquestionably moot.

Findly, Plantiffs eeventh hour atempt to change their dection of remedy fails to save ther
gppeal from mootness. On the record in this case, there is Smply no live controversy before this
Court over the granting of marriage benefits. Notwithstanding the stunning new prayer contained at
the end of Plaintiffs Opening Brief on Mootness—asking this Court to start issuing orders to
separate and co-equa branches of government—the Plaintiffs have never requested a civil union
remedy and cannot do o for the firgt time on gpped in supplementd briefing. See Plaintiffs
Opening Brief on Mootness a 23-26. While Plaintiffs a the trid court level might amend their
complaint, or do so on remand, or even file anew action for pecific benefits attendant to marriage,
such contingencies are not presented in this gpped, and this Court should not actively help create

newly requested relief on speculative dlams. And because Plaintiffs did not pray for the civil union

Haintiffs assgnments of error.



remedy a any point—and still offer no pleading, no andyss, and no briefing as to how the
condtitutional guarantee of equdity in Article |, Section 20 might apply to each of the “over 500
rights, responsibilities, benefits, and obligations’ attached to marriage, or even categories of
benefits—thereis no logica basis on which this Court can fashion aremedy.? See ER-13,
Plaintiffs Amended Complaint at 4 (aluding to number of benefits attached to marriage).
Simply put, the case firgt brought by Plaintiffs—and argued in three previous briefs to this
Court—isno more. The case that Plaintiffs now want to bring—through an undefined amended
complaint, requested in afootnote, without any suggestion of what that amended complaint might
look like, what benefits it attacks as uncongtitutional, or what andysis would apply to each benefit

or category of benefit—is unprecedented and unworkable.

1. RESPONSE

The arguments againgt mootness advanced by Plantiffsfall in four ways. Fird, the only
assignments of error on apped from Plaintiffs to this Court are whether marriage is a privilege or
immunity, and whether the proper remedy for an Article I, Section 20 violation is to extend
marriage—not the unspecified benefits of marriage alone—to same sex couples. Because these
assgnments of error are foreclosed by the certification of Measure 36, the Plaintiffs apped is
entirely moot.

Second, the vaidity of the licenses dready issued must be addressed as a preliminary
matter. If the same sex marriage licenses issued by Multnomah County are void from the

outset—under ORS Chapter 106 as the State and DOMC Intervenors argue or Article VI, Section

2 See Section 11.D., infra, 11-12.



10 as DOMC Intervenors argue—then dl of the individud Plaintiffs are in the same boat; they are
condtitutiondly precluded from marriage under any circumstances as a result of Measure 36.

Third, Plaintiffs cannot ingantly dam it into reverse a 140 m.p.h. and change their choice of
remedy on apped, after the main briefing has ended. The absolute inability of this Court or any trid
court, in light of Measure 36, to provide the specific relief requested in the First Amended
Complaint deprives this Court of an active case and controversy.

Findly, the shotgun relief requested by Plaintiff's—one shell with over 500 shot, each of the
500 apparently directed to its proper target by this Court—is andyticaly unsound in that Plaintiffs
offer no pleading, analyss, or structure by which to judge the condtitutiondity of various types of
benefits attached to marriage. Similarly, the massive separation of powers problems inherent in the
new prayer offered by Plaintiffs underscore the staggering difficulties posed by dtering the

fundamenta nature of a case a thislate date in the litigation.

A. PLAINTIFFSASSIGNMENTS OF ERROR ARE LOGICALLY FORECLOSED; THEIR APPEAL
IsMooT

All parties are gpparently in agreement that Measure 36, upon certification, will prevent any
branch of State government from alowing or ordering same sex couples to marry. Because the
aleged right to marry isthe sole basis for Flaintiffs complaint, tria court briefing, assgnments of
error, and Supreme Court briefing, and because that option has been completely foreclosed by
Measure 36, Plaintiffs appea is moot.

Pantiffs opening brief on gpped Sated, “[the trid court] falled to extend the right to
marry to same sex couples. Thiswaserror.” Plaintiffs Opening Brief at 1 (emphasis added).

They set out three assgnments of error each to two rulings of thetrid court. The Plaintiffs fird,



second, and third assignments of error claimed that it was error for the tria court not to extend the
ingtitution of marriage itsdlf to same sex couples. 1d. at 21-22.3 Paintiffs argued that “the right to
marry conditutes a“ privilege’ under Article 1, Section 20.” 1d. at 22 (emphasis added). Their
fourth, fifth, and Sxth assgnments of error complained of thetrid court’s deferring to the
Legidature the option of creating aremedy for what the trid court found to be a congtitutiona
infirmity in the distribution of the legdl benefits of marriage. 1d. at 38-39.* Plaintiffs argued that
“[t]he only permissible and gppropriate way to remedy the Article I, Section 20 violation at issueis
to alow same-sex and different-sex couplesto marry on the sameterms.” Id. at 39 (emphasis
added). These, and only these, two generd arguments comprise the entirety of Plaintiffs origind
case and appedl.

Normally, assgnments or cross-assgnments of error are rendered moot by an adverse
decision by the appellate court. See Meskimen v. Larry Angell Salvage Co., 286 Or 87, 9697,
592 P.2d 1014 (1979) (“the first and fifth assgnments [of error] have been rendered moot by our
dispogition of defendant’s gpped”). As noted in the Introduction, supra, an assgnment of error
can aso be mooted when a necessary logica component of the assgnment is rejected or otherwise

foreclosed. Pacific Power & Light Co. v. Department of Revenue, 308 Or at 59 n5 (court’s

3 Multnomah County assigned error on thisissuein the form of its “First Question on
Review,” answered with a“Proposed Rule of Law” that states “[t]he right to enter marriage, as
distinct from the benefits that may flow from marriage, isaprivilege in and of itsdf that is
protected by Article I, Section 20[.]” Multnomah County Opening Brief a 1 (emphasis added).

4 Multnomah County assigned error on thisissue in the form of its“ Second Question on
Review,” answered with a*“Proposed Rule of Law” that Sates (presumptuoudy) “the rights and
privileges created by ORS Chapter 106 shdl be extended to include same sex couples”
Multnomah County Opening Brief a 1 (emphasis added). The County explicitly limited its
requested rdief to only the marriage statutes, not any statutes that confer a benefit on married
people.



declining of andytica option “mooats. . . assgnments of error” dependent on that analys's).

All parties agree—explicitly or implicitly—that same sex or homosexua couples have no
prospective right to marry following the certification of Measure 36. The Plaintiffs assgnments of
error are based on “the right to marry,” and “marr[iage] on the sameterms.” With Measure 36,
these conceptual foundations become alegd impossibility. These assgnments of error are quite

plainly moot.®

B. THOSE PLAINTIFFSWHO RECEIVED SAME SEX M ARRIAGE LICENSES MUST
DEMONSTRATE THE VALIDITY OF THOSE LICENSES BEFORE THEY CAN M AKE
ARGUMENTS BASED ON THEM.

Individua Plantiffs who have received same sex marriage licenses from Multnomah County
argue that they have standing to advance the assgnments of error on appeal. Thisisincorrect for
dternate reasons. In thefirgt instance, the validity of those licenses must be determined gpart from
Article I, Section 20 based on the State’s and DOMC Intervenors chalenges—that is, those

Faintiffs cannot begin to argue that Article |, Section 20 vdidates ther licenses if Multnomah

County had no authority to issue them in thefirgt place. Thusthis Court must resolve the State's

°  Interestingly, Plaintiffs discuss their second (declaratory judgment relief for registration of
licenses) and third (APA review) clamsfor relief below asif these clams were at issue on apped.
Plaintiffs Opening Brief on Mootness a 3. Leaving aside the disputed nature of thetrid court’s
ruling on Flantiffs fourth clam for rdief (mandamus) there has been absolutdy no argument up to
this point that any of the other clamsfor relief were part of thetrid court’sruling or part of this
goped. Infact, Pantiffs additiona clamsfor relief have no bearing whatsoever on the judticiability
of their current gppedl. Indeed, the only reason the case was put on the fast track (and the primary
reason the record isincomplete) was so this Court could quickly decide the very issue that dl
parties now agree is moot—the Plaintiffs first cdlaim for rdief, whether marriage itsdf must be
offered to same sex couples. Therefore, if Plantiffs now want some relief from this Court other than
what they originally asked for, it should not be done in this accelerated apped, but should be done
as aresault of aproperly framed casein thetrid court and Court of Appedls. Purported judicia
economy is no excuse for ignoring the (congtitutiond) rules of judticiability.



sole assgnment of error and DOMC Intervenors' third assignment of error prior to addressing
whether they have an Article |, Section 20 chalenge. If the licenses of the Plaintiffs with marriage
certificates are void from the outset, they are in precisdy the same spot as those Plaintiffs who
never obtained same sex marriage licenses, and their assgnments of error are moot because dl
Plaintiffs assigned error only on the basis of the “right to marry.”® See Section I1.A, supra.
Alternatively, if these Plaintiffs are in fact legdly married, they lack standing to argue about
acivil union remedy because granting civil unions to same sex couples does not have apractica
effect on therights of same sex couples who are dready married. See Barcik v. Kubiaczyk, 321
Or 174, 182, 895 P.2d 765 (1995) (case must have practical effect on rights of partiesto remain
judticiable). Nothing in the Record below demondtrates any tangible interest of the “married
Faintiffs’ in extending only the benefits of marriage, excdlusive of the inditution itsdf, to dl same sex

couples.

C. PLAINTIFFSELECTED M ARRIAGE I TSELF ASTHEIR SOLE REMEDY BELOW, AND THEY
ARE PRECLUDED FROM REQUESTING FOR THE FIRST TIME ON APPEAL THE BENEFITS
ATTENDANT TO M ARRIAGE.

Faintiffs attempt to svage their gpopea from mootness by amending their prayer ina
footnote before this Court is proceduraly improper. Plaintiffs have become wholly untethered from
their origind pleading, and are futilely grasping at thin and brittle sraws to preserveit. Up to this

point, Plantiffs and amici friendly to Plaintiffs have dismissed and rgjected civil unions and smilar

¢ Additiondly, those Plaintiffs with marriage licenses lack standing to argue about the
effects of Measure 36 on those licensesin thislitigation. This Court’s only question was whether
any portion of the appea was moot. While DOMC Intervenors fully agree that Measure 36 does
not foreclose civil unions, the question whether Measure 36 voids or renders same sex marriage
licenses “unrecognizable’ is not before this Court, on thisrecord, in this apped.



solutions as “inherently ‘ separate and unequa,’” “impermissible segregetion, ” “anathemain
condiitutiona jurisprudence,” and “aways uncongtitutiondly sigmatizing.” See Plaintiffs Reply at
5, 10; Plaintiffs Opening at 47.” Now, Plaintiffs rush to ask to amend their complaintin a
footnote to seek the remedy that they have expresdy refused to seek from the beginning.® Indeed,
Plaintiffs have never asked for the remedy of marriage benefits done, never accepted the possibility
of the remedy of marriage benefits done, and most importantly have not presented a case or
andydsin which this Court could even begin to award such benefits.

Faintiffs choice of marriage as their sole remedy up to now prevents them from changing
their sought-for remedy on gpped. Asthe Oregon Court of Appeals aptly summarized in Emmert
Indus. Corp. v. Sanders, 131 Or App. 113, 883 P.2d 1304 (1994):

“When acaseistried on acertain theory, adifferent theory cannot be pursued
on appeal . MillersMut. Firelns. Co. v.WildishConst. Co., 306 Or 102, 107, 758
P2d 836 (1988). Indetermining whether atheory has been presented, courts ook to
the pleadings, the prayer and the arguments at trid. Friesenv. Fuiten, 257 Or. 221,
231, 478 P.2d 372 (1970). Nonethel ess, plantiff did not plead adamfor foreclosure
of acontractud lien, and made no argument to the trid court on that ground. Plaintiff
contends that itsfalureto pursue the remedy at trid does not preclude it from raising
‘this consstent remedy on gppeal”’

“Hantiff's effort to frame its pogtion as an ‘dternative remedy’ does not change the
fact that it did not assert aclaim for foreclosure of a contractud lien or pray for that
remedy. Plaintiff is asking us to reverse a judgment on the basis of a theory

" Although DOMC Intervenors disagree with Plaintiffs andysis, Plaintiffs strenuoudy
argue that civil unions are even uncondtitutiond under federa law. Plaintiffs Reply at 10 n6. In
light of these arguments, Plaintiffs rush to the civil union remedy can be charitably characterized as
opportunistic at best.

8 Plaintiffs not only ask this Court to disregard their voluminous prior briefing on the
ingppropriateness of civil unions, but they have taken diametricaly opposite and mutuadly exclusive
legd postionsin the same litigation, and even in the briefing before this very Court. Either civil
unions are uncondtitutiona or they are not. The lack of full marriage as aremedy does nothing to
dter the conditutiona nature of civil unions, and the disngenuousness of Plaintiffs new pogtion
borders on the reckless or frivolous.



argued for thefirst time on appeal. We will not address the argument.”

Emmert Indus. Corp. v. Sanders, 131 Or App at 116-117 (emphasis added). Under this
Court’s precedent in Millers and Friesen, and looking to the pleadings, prayer and arguments
below (as wdll as before this Court), civil unions have never been desired, sought, or justified by
Faintiffs until November 17, 2004—in fact, Plaintiffs have been completely hogtile to civil unions
until now. Millers absolutely prevents them from changing their prayer before this Court.

Faintiffs here are in precisdly the same position as the unsuccessful plaintiffsin Brause v.
Alaska Dept. of Health & Social Services, 21 P3d 357 (Alaska 2001). In Brause, the plaintiffs
were a same sex couple who alleged the stat€ srefusd to grant them amarriage license violated the
Alaska Condtitution. Just as has occurred here in Oregon, while their suit was pending, the voters of
Alaska enacted a condtitutiona amendment limiting marriage to one man and one woman, thereby
mooting those counts of their complaint. Id. at 358.

However, unlike plaintiffs here, the Brause plaintiffs had aleged an additiona count,
brought under Alaskas declaratory judgment authority, seeking aruling that another Alaska statute
(which has no Oregon counterpart)—forbidding that state to grant same sex couples the benefits of
marriage—violated the federal and Alaska condtitutions. Id. The court observed, however, that the
plaintiffs “[did] not dlege that [they] have been denied any specific benefits” 1d. at 358. Inthe
face of the plaintiffs argument on apped that they were being denied the benefit of “at least 115
separate rights which are afforded to people who are able to marry,” id. a 360, the court reasoned
the case presented a“leve of abstraction” with which it was not prepared to ded. 1d. The Alaska
court concluded that, “without more immediate facts it will be difficult to ded intdligently with the

legal issues presented.” 1d. Accordingly, it affirmed the trid court's dismissal for lack of standing,
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finding the plaintiffs had failed to demondrate a sufficient need for immediate decison, in the

absence of specific dlegations they were suffering present harm. 1d.

Indeed, from a practica standpoint, Plaintiffs here do not present alive case or controversy

with respect to the benefits attached to marriage because they have not sought these benefits

independently, and they have not established on the record below any interest in the benefits of

marriage independent of the inditution itsdf. For ingdance, the benefits-related interests that

individiual Plaintiffs aleged are as follows:

Li and Kennedy. These plaintiffs alege that they are worried about future developmentsin
their lives based on ther lack of married status. In fact, they dlege Kennedy and ther child
currently recelve domestic partner hed th benefitsthrough Li’ semployer. Amended Complaint
114.

Burke and Doyle. Paragraph 23 of the amended complaint dleges Doyl€ semployer offers
spousal hedlth care coverage at no additiona charge, but does not alege thet the employer is
agovernment agency. Asa private company, any decisionit makesto offer domestic partner
benefits on the same basis as marital benefits would be purely voluntary (absent a statute
reguiring insurance companies to offer benefits on an equa basis—a law that does not now
exigt), even if this Court wasto decide Artidle I, section 20 requires public employersto offer
such benefits on an equa basis to domestic partners.®

Potter and Moen. These plaintiffs, both Portland police officers, dlege atheoreticd financid
harm that might occur to one of them should the other be killed inthe line of duty. Amended
Complaint q 31. Since that has not occurred, they make no claim to a current denia of
benfits.

Knox and Warshaw. This couple dleges no tangible deprivations of any type. The closest
their dlegations come to dleging loss of any benefitsis “they and their children lack the legd
protections that come with marriage.”” Amended Complaint ] 39. Thesedlegations lack the
kind of present tangible harmnecessary to have standing to pursue a clam even for domestic
partner benefits.

Vetri and DeWitt. Thiscoupledleges DeWitt iscurrently digiblefor group hedth benefitsas
Vetri’ s partner, but that they may suffer harm when Vetri retires, in that Dewitt may not then

® Even the broad holding of Tanner v. OHSU, 157 Or App 502, 971 P2d 435 (1998),

only extended to government employers.
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be digible to continue participation in the PERS group hedlth insurance plan. Amended
Complaint 144. Thisdleged future harm may or may not come to pass (depending onsuch
variables as whether DeWitt survives Vetri, whether they are thendtill acouple, and whether
the plan actudly denies DeWitt benefits at that time). Litigation cannot be based on such
gpeculaion. Certainly their dlegations lack any complaint of tangible present harm.

. Sheldow & Lefton. Like the complaint of Burke and Doyle, this couple complains of lack of
spousal coverage through Lefton’ semployer’ shedthinsurance plan, but they do not dlege the
employer isagovernmentd unit. Amended Complaint §50. They aso complain about the
futurelossof spousal retirement and socia security benefits, Amended Complaint 51, but
agan, the falure to dlege a current loss of retirement benefits payable by an Oregon
governmenta unit dooms those alegations from supporting sanding to argue aright to acivil
union. Amended Complaint 1 58, 59, 61.

. Farrera and Korican. According to plantiffs counsd Lynn Nakamoto, this couple
terminated their relaionship and so have no further sanding in the case. See Letter to this
Court Administrator dated September 30, 2004 at 2. Moreover, ther complaint dleges
nothing more specific than their generalized anxiety about thair future.

. Frankel and Kiefer. This couple complains of the possible loss of future survivorship
benefits, and avariety of other possi bl e problems they might encounter in the future, if denied
marriage status. Amended Complaint, {1169, 70. Some of their alegations relate to benefits
controlled by federa law, whichthis court would be unable to address in any event, in light of
the federal Defense of Marriage Actand 1 U.S.C. §7.

. Williams and Belide. Thiscouple alegesthelack of uncertain emotiond benefits they would
enjoy if married (“if they were married, they would have a greater sense of security, safety, and
equdity.”) Amended Complaint, 77. Thereisnothing inther complant concerning tangible
benefits of marriage or an equivaent civil union satus.

Thus, apart from the fact Plaintiffs are now arguing contrary to a postion they have taken
throughout this litigation, they can never get to the point of arguing dternative remedies because
they have no actud case or controversy before this court on the benefits of marriage. Also,
because there is no record demongtrating any attempt by any plaintiff to obtain any of the benefits of
marriage other than by “marriage’ itsdlf (e.q., by aoplying for acivil union license, daming rights

under intestate succession for death of partner, a Tanner scenario involving employment rights),
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thereis no ripe daim for anything except marriage.’® Without satisfying the basic “case or
controversy” dement of judticiability, this Court iswithout jurisdiction to give Plaintiffs what they

now request.

D. PLAINTIFFS REQUESTED RELIEF ISAT BEST UNCERTAIN IN SCOPE AND EFFECT, AND
ANALYTICALLY UNDEFINED.

Paintiffsin their footnote do not discuss which specific satutory and common law benefits
are subject to their reading of Article |, Section 20 in light of Measure 36. Without alogica
gructure for evaluating the myriad benefits attached to marriage—e.g. an amended
complaint—there is no way for this Court to determine which benefits must be condtitutionaly
extended to same sex couples and which benefits are Smply rationd legidative choices, not
condtitutionaly suspect. Indeed, Plaintiffs just clam the generd proposition of a conditutiona right
to “marriage benefits’ for same sex couples—without an amended complaint, a proposed rule of
law, or any other means by which this Court could determine whéat it is exactly that Plaintiffs are
asking for.

Severd examplesilludrate the utter unmanagesgbility of Plantiffs footnote reference to
amending their complaint. Some benefits, consequences, or obligations of marriage might be
logicaly sound targets of an amended complaint. One can imagine, for example, a straightforward
Article |, Section 20 challenge to intestate succession as provided in ORS 112.015-112.115,

athough there are arguments supporting the condtitutionality of that statute as written aswell.

10 Remedies lav may wel ultimately bar these spedific Plantiffs later litigation. Ladd
v.General Insurance, 236 Or a 264-265 (“ The pleader is barred, however, only in cases where
initidly there were two efficacious remedies.”). However, this bar will not effect other smilarly
Stuated potentid plaintiffs.
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However, the analysis used to attack intestate succession would be unsuitable to say the least in an
attack on the conclusive presumption of paternity of a child bornin wedlock found in ORS
109.070(1)(a) (presumes paternity of cohabiting husband when wife becomes pregnant, evenin
void marriage). A rationa Legidature might certainly choose to gpply the presumption of
paternity—a benefit of marriage—to a heterosexual couple, but not to alesbian couple who are
both definitionally incapable of “ paternity,” or to two gay men, who cannot both be a biologica
father to a child. Indeed, even consdering the scenario underscores the problems inherent in
Plaintiffs one-shell-500-shot attempt at an amended complaint.

These two statutes are only two of the of the oft-claimed “500 benefits’ of marriage, but
they illustrate how and why a court-mandated, broad brush civil unions remedy—a remedy for
purported constitutional violations—cannot work. A Legidature might choose such an
andyticaly confusing approach: one law creating “civil unions’ and then gpplying dl of the Satutes
on marriage to those civil unions, might arise from the legidative process out of adesrefor
amplicity or political pragmatism. But this Court has no such legidative power, and is properly
limited—by notions of separation of powers, inditutiona competence, and judicia revien—to
congdering remedies for pecific congtitutiona challenges to specific laws.

There are dill other practica problemsinherent in painting with too broad a brush; it smply
leaves the entire canvas amess. Determining what factors go into defining what isa“civil union,”
outsde the inditution of marriage, is a uniquely legidative process that the Court is not equipped to
handle. Does the quaifying group consist only of same sex couples who have lived together for a
period of time, or who intend to live together? Do they have to be homaosexud, or is being same

sex enough? Are there consanguinity restrictions? Do civil partners have to declare their enduring
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love and affection for each other? Are civil unionsto be restricted to same sex couples or would it
be sexud orientation discrimination to do s0? At minimum, these are dl legidative choices, ones the
court cannot and should not make, certainly not in the context of this accelerated, limited record
case. Theissue of civil unions, as presented in Plaintiffs shotgun approach, is anonjudticigble
issue.

Tdlingly, insofar asthe Plaintiffsfall to articulate a coherent remedid course a thislate
gtage of litigation, Plaintiffs go so far as to request this Court to order the Legidature and the
Governor to craft, pass, and sign legislation for what Plaintiffs have—up to now— argued was
a patently uncondtitutiona remedy. Plaintiffs Opening Brief on Mootness at 23-26. This Court
absolutely cannot order the Legidature to pass a particular bill, nor order the Governor to sign such
legidation if it did pass. See Or Congt Art 111 8 1; U.S. Const Art IV 8§ 4 (Republican Form of
Government Guarantee Clause). This breathtaking request is a best an unthinking invitation for this
Court to stage ajudicid coup d’ etat, or amomentary ignorance of the dementary separation of
powers principles of this nation taught to every schoolchild.
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1. CONCLUSION

Paintiffs appea should be dismissed a this time, because the marriage licenses are void,
the plaintiffs are dl unmarried and are precluded from marriage, that satusisdl they asked for,
both their former and newly requested relief are impossible for this Court to grant in this case, and
their assgnments of error are equaly moot. For the foregoing reasons, the gppedls of Plaintiffs and
Multnomah County should be dismissed.

Submitted this__ day of November, 2004
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