











these sources are not binding on this Court. Furthermore, at least two lower courts
have addressed the very same issue and concluded that the marriage-recognition
rule does not apply to same-sex unions. See Funderburke v. New York State Dep 't
of Civ. Serv., 822 N.Y.S.2d 393, 394 (Sup. Ct. Nassau County 2006); Martinez v.
Monroe Cmty. College, No. 05/00433 (Sup. Ct. Monroe County July 27, 2006).

To the extent there is any relevant authority from the appellate courts on this
issue, those courts have repeatedly refused to recognize out-of-state unions
between same-sex couples. See Langan v. St. Vincent’s Hosp. of New York, 802
N.Y.S.2d 476, 477 (2" Dept. 2005) (refusing to recognize an out-of-state civil
union of a same-sex couple); Langan v. State Farm Fire & Cas., -- N.Y.S.2d --,
2007 WL 4530994, at *1 (3" Dept. December 27, 2007) (holding that “[t]he
doctrine of comity [did] not require New York to recognize [decedent’s civil
union]”) (a copy of this decision is attached as Exhibit A). Consider, for example,
the recently issued decision in Langan, 2007 WL 4530994. In that case, the court
concluded that “[t]he doctrine of comity [did] not require New York to recognize
[decedent’s civil union].” Id. at *2. The court reasoned:

While parties to a civil union may be spouses, and even legal spouses,

in Vermont, New York is not required [by the principles of comity] to
extend to such parties all of the benefits extended to marital spouses.

not contesting whether these out-of-state same-sex “marriages” actually occurred or whether
these “marriages” are recognized in the foreign jurisdictions where they were performed.
Plaintiffs effectively concede that issue and, instead, argue that those unions are not entitled to
recognition in New York. Thus, the marriage presumption raised by Defendants-Intervenors
does not apply here.

19



The extension of benefits entails a consideration of social and fiscal
policy more appropriately left to the Legislature.

Id. This reasoning and analysis is fully applicable and persuasive here.
Defendants-Intervenors attempt to distinguish the Langan cases on the basis
that those cases involved same-sex couples who had entered into civil unions (as
opposed to “marriages”) in other jurisdictions. In essence, then, Defendants-
Intervenors wish to afford decisive weight to the label that the foreign jurisdiction
attaches to its same-sex unions. The implications of this argument, if seriously
considered, are untenable. This line of reasoning creates the anomalous result that
those same-sex couples joined in Vermont (i.e., a jurisdiction that denominates its
same-sex unions as “civil unions”) are not entitled to recognition in (or marital
benefits from) New York, while same-sex couples joined in Canada (i.e., a
jurisdiction that denominates its same-sex unions as “marriages”) are entitled to
recognition in (and marital benefits from) New York. Surely the issuance of
marital benefits, in particular, and the doctrine of comity, in general, were never
meant to hinge on an arbitrary factor such as the label selected by a foreign
jurisdiction for the unions of same-sex couples. This Court should thus find that
the Langan cases are persuasive and controlling in the present context, and resist

Defendants-Intervenors’ simplistic distinction of these cases because, as
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demonstrated above, this sort of reasoning leads to bizarre results unsupported by
legal authority."”

What Spano and Defendants-Intervenors are essentially asking this Court to
do is to expand the common law marriage-recognition rule in an unprecedented
manner. As acknowledged by Defendants-Intervenors, when this Court is asked to
expand or alter the common law, it has a duty to “cautiously and intelligently”
consider whether to do so. See Defendants-Intervenors’ Br. at 31 (quoting Thyroff
v. Nationwide Mut. Ins. Co., 8 N.Y.3d 283, 291 (2007)). Defendants-Intervenors
dismissively assert that Plaintiffs “cobbled together” reasons why the marriage-
recognition rule should not be extended to same-sex unions. But, far from putting
forth some mix-and-match analytical hodgepodge, what Plaintiffs have presented
is a logical and rational argument to aid the Court in discharging its analytical duty
to cautiously consider a request to expand a common law principle into
unchartered legal waters. And, despite half-hearted attempts to do so, neither

Spano nor Defendants-Intervenors have been able to undermine Plaintiffs’ four

'7 Defendants-Intervenors also contend that the marriage-recognition rule should apply
to same-sex unions because “judicial interpretations of legally significant terms must keep pace
with ‘contemporary realities.”” Defendants-Intervenors’ Br. at 25. This argument ignores
relevant case law in which this Court has interpreted “legally significant terms” in accordance
with their originally intended meanings. See Langan, 802 N.Y.S.2d at 477 (stating that “[a]t the
time of the drafting of these statutes, the thought that the surviving spouse would be of the same
sex as the decedent was simply inconceivable”); Matter of Cooper, 592 N.Y.S.2d 797, 798-99
(™ Dept. 1993) (refusing to expand the “traditional definition” of the word “spouse” to “include
homosexual life partners”).
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proffered reasons why the marriage-recognition rule does not apply to same-sex
unions.

In a last-ditch effort to extend application of the marriage-recognition rule,
Defendants-Intervenors assert that the refusal to extend the marriage-recognition
rule to same-sex unions violates the Sexual Orientation Non-Discrimination Act

(“SONDA”) and the constitutional guarantee of equal protection. Defendants-

Intervenors’ Br. at 37-38. There is no merit to the contention that refusing to
extend the marriage-recognition rule would violate SONDA. First, and most
importantly, SONDA does not apply to Executive Order 3. SONDA govermns in
limited situations, most notably, over the actions of “employers.” See N.Y. EXEC.
LAW § 296 (applying in other contexts not relevant here, including public
accommodations, housing accommodations, real estate transactions, and
educational institutions). But, in issuing Executive Order 3, Spano was not acting
in his capacity as employer, and, as demonstrated in Section I.B. of this brief, the
order clearly applies to more than just county employees. Thus, it is clear that
SONDA does not even apply here. Second, Defendants-Intervenors provide no
authority suggesting that a court’s refusal to extend a common law principle (or,
more fundamentally, the refusal to extend comity to the acts of another

jurisdiction) has ever been found to violate a state statute.
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Defendants-Intervenors’ equal protection argument is also baseless. The
Court of Appeals has already found that defining marriage to exclude same-sex
couples does not violate the equal protection clause of the State Constitution, see
Hernandez, 7 N.Y.3d at 365, and, by logical extension, neither does the refusal to
recognize out-of-state same-sex “marriages.” All the legitimate and rational
reasons for limiting marriage to opposite-sex couples, see Hernandez, 7 N.Y.3d at
359-60 (acknowledging the desire “to create more stability and permanence in the
relationships that cause children to be born [i.e., opposite-sex unions]” and the
desire “for children to grow up with both a mother and a father”), apply equally to
the refusal to recognize same-sex “marriages” performed in other jurisdictions.
Additionally, at least two other rational reasons exist for refusing to recognize
these out-of-state unions: (1) the Court does not want to effectuate a fundamental
social change (as discussed below) in the absence of legislative approval, and (2)
the Court does not want to forfeit the State’s autonomy to define marriage for
itself.

B.  Applying The Marriage-Recognition Rule To Same-Sex Unions

Will Morph The Rule Into A Judicially Instituted Means For
Effectuating Social Change.

Defendants-Intervenors argue, without analysis, that “application of the

marriage recognition rule [to same-sex unions] does not impose ‘social change.’”

Defendants-Intervenors’ Br. at 32-34. The Court should disregard this
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unsupported assertion. Indeed, it is undeniable that expansive social change will
result from applying the marriage-recognition rule to same-sex unions. In essence,
New York’s decision to define marriage for itself as a sovereign state would be
nullified. Every same-sex couple wishing to be “married” in New York (even
though New York does not sanction such unions) could take a daytrip to Canada,
get married, and New York would be required to recognize it. The State of New
York would ultimately become a society with both opposite-sex marriages and
same-sex “marriages,” all of which must be recognized equally. Regardless of
whether one thinks this is a positive or negative social change, it is undeniable that
the change will occur. And it is surely troubling, regardless of one’s personal
views on same-sex “marriage,” to allow such a fundamental social change to occur
in the absence of (or, as in this case, in direct violation of) legislative authority.

In contrast, a fundamental social change does not occur when the marriage-
recognition rule is applied to opposite-sex couples. New York courts have
repeatedly recognized opposite-sex marriages performed in other states even if
they would have been unlawful in New York. See, e.g., Fisher v. Fisher, 250 N.Y.
313 (1929). In those circumstances, the State is forced to recognize a relationship
that is different in degree (usually in terms of blood relation or age) from those
marriages sanctioned in New York, but the State is not required to recognize a

relationship that is different in kind (i.e., one man/one woman) from lawful New
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York marriages. See, e.g., In re May’s Estate, 305 N.Y. 486, 493 (1953)
(recognizing an opposite-sex marriage between an uncle and his niece — a
relationship that differed in terms of consanguinity, but not in kind, from marriage
as defined in New York). An out-of-state opposite-sex union satisfies the
traditional definition of marriage and furthers the procreative and child-rearing
policies undergirding that social institution. See Hernandez, 7 N.Y.3d at 359-60.
Thus, forcing New York to recognize such opposite-sex unions, unlike forcing the
State to recognize same-sex unions, does not radically alter the composition of
marriage in New York.

C. General Comity Principles Establish That New York Does Not
Recognize Same-Sex “Marriages” Performed In Other
Jurisdictions.

Because the marriage-recognition rule does not apply to same-sex unions,
general principles of comity jurisprudence govern this Court’s analysis.
Defendants-Intervenors grossly misapprehend (or mischaracterize) Plaintiffs’
argument on this point. According to Defendants-Intervenors, Plaintiffs argue that
“the Court of Appeals has abandoned the [marriage-recognition] rule altogether in
favor of a general comity test.” Defendants-Intervenors’ Br. at 34. This
characterization of Plaintiffs’ argument is outlandish.

Plaintiffs do not assert that the Court of Appeals has explicitly displaced the

marriage-recognition rule; instead, Plaintiffs clearly contend that because the
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marriage-recognition rule does not apply to same-sex unions, this Court must
default to the general principles of comity jurisprudence outlined by the Court of
Appeals. See Langan, 2007 WL 4530994, at *2 (applying general comity
principles to determine whether New York should recognize a same-sex union
performed in another jurisdiction). And, as demonstrated in Plaintiffs’ initial brief,
New York comity jurisprudence establishes that Spano has acted unlawfully in
mandating the recognition of same-sex “marriages” performed in other
jurisdictions. See id. (declaring that under the general principles of comity
jurisprudence, “New York is not required to extend to [couples who have entered
into Vermont civil unions] all of the benefits extended to marital spouses”)."®
CONCLUSION
Plaintiffs have demonstrated that Spano violated Section 51 of the General

Municipal Law, and they request the relief identified in their initial brief.

'8 Both Cooney v. Osgood Machinery, 81 N.Y.2d 66, 78-80 (1993) (discussing the
choice-of-law public policy exception), and Welsbach Electric Corp. v. MasTec North America,
7 N.Y.3d 624, 628-29 (2006) (analyzing a contractual choice-of-law clause) — cases cited by
Defendants-Intervenors — involve choice-of-law principles not at issue here and, thus, these
cases are irrelevant.
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