


































































































































































































organizations regarding the terms of employment. See, e.g., County Law § 205;
Civ. Serv. Law § 204. Moreover, well prior to the Executive Order, the County
covered the domestic partners of its employees under the County health benefit
plan and enacted a Domestic Partner Registry Law conferring certain other benefits
on County residents in domestic partnerships. See, e.g., Laws of Westchester
County ch. 550, § 550.01 et seq. As held in Slattery v. City of New York, 266
A.D.2d 24 (1stDep’t 1999), a local government does not violate the home rule
provisions by extending benefits to domestic partners of its employees and
residents. Id. at 25 (“in the absence of any clear conflict between pertinent State
legislation and the [local law], the City did not exceed its authority by extending . .
. benefits to domestic partners.”).15

The County Executive is also authorized under County law “[t]o see
that the laws of the state, pertaining to the affairs and government of the County,
the acts and resolutions of the County Board and duly enacted local laws are
executed and enforced within the County.” Laws of Westchester County ch. 110 §

110.11(6). This may be done using an Executive Order, which can “implement[]

15 Slattery also noted that “the City has not, by extending benefits to domestic partners,

transformed the domestic partnership into a form of common law marriage . . . impinging upon
the State’s exclusive right to regulate the institution of marriage.” Slattery, 266 A.D.2d at 25.
The Executive Order likewise does not purport to create a “form of common law marriage” or
impinge upon the State’s regulation of marriage. The Executive Order does no more than
confirm that the County will do what State law (i.e., the marriage recognition rule) already
compels.
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the enforcement of . . . standards” already established under law. Clark, 66 N.Y.2d
at 191.

Consistent with these powers and responsibilities, the Executive Order
confirms that in administering duly enacted County programs, the County will treat
married same-sex couples who have legally wed out of State as married. The
Executive Order thus is not “legislation” creating new legal standards, rights, or
prohibitions, but merely confirmation that the County will follow existing
controlling State law in administering County employee
programs. The Supreme Court thus properly dismissed Appellants’ home rule
claim.

C. The Executive Order Does Not Violate
Separation Of Powers Principles

Appellants argue, for the first time on appeal, that the Executive Order
violates separation of powers principles. Although it was not briefed before the
Supreme Court, and therefore should not be considered now, this new argument is
equally without merit. As a preliminary matter, Appellants are not arguing that the
County Executive usurped the role of his own co-equal branch of government (i.e.,
the Westchester Legislature), as in every separation of powers case cited by
Appellants. See, e.g., Fullilove v. Beame, 48 N.Y.2d 376 (1979); Clark v. Cuomo,
66 N.Y.2d 185 (1985); Subcontractors Trade Ass’nv. Koch, 62 N.Y.2d 422

(1984). Instead, Appellants ask for a novel and unprecedented application of the
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separation of powers doctrine, arguing that the County Executive usurped the role
of the State Legislature. This does not make out a claim for breach of the
separation of powers. See Saratoga County Chamber of Commerce Inc. v. Pataki,
293 A.D.2d 20, 25 (3d Dep’t 2002) (“First and most obvious is the fact that the
Governor and Congress are not coordinate branches of government, thereby
rendering defendant’s separation of powers analysis inapt.”), aff’d, 100 N.Y.2d 801

(2003).

Even if it were properl
fails. The executive branch must implement and enforce the law, which is exactly
what the County Executive did in declaring that he would honor the marriage
recognition rule. See New York State Inspection, Sec. and Law Enforcement
Employees, Dist. Council 82 v. Cuomo, 64 N.Y.2d 233, 239 (1984) (“The lawful
acts of executive branch officials, performed in satisfaction of responsibilities
conferred by law, involve questions of judgment, allocation of resources and
ordering of priorities, which are generally not subject to judicial review.”).

Moreover, executive actions have been struck down for usurpation
only when an executive has taken steps toward implementation of a comprehensive
plan or regulatory system. See Prospect v. Cohalan, 65 N.Y.2d 867 (1985)

(executive order dealing with disaster preparedness programs represented first step

toward implementation of plan and thus was clear usurpation of legislative
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function); Subcontractors Trade Ass’n, 62 N.Y.2d at 428-29 (mayor’s executive
order “goes well beyond his executive powers and actually creates . . . a program at
odds with existing legislative policy. . . . Where as here, the executive adopts a
plan . . . he has gone beyond his function of implementing general Charter-
conferred powers”).

In Clarkv. Cuomo, by contrast, the Court upheld an executive order
establishing a program of voter registration by making registration forms and
assistance available :
“usurping a policy function of the Legislature” but was “merely implementing its
policy in a manner which in no way treads on its prerogatives.” Clark, 66 N.Y.2d
at 190.

The Executive Order is neither a plan nor a step toward a plan. It is,
as the Supreme Court correctly held, “a policy implementation device in
accordance with the current and evolving state of law on recognition of same-sex
marriages out-of-state.” R.18. It merely instructs County officials to follow
existing New York common law on the recognition of lawful marriages entered
into outside of New York. Rent Stabilization Ass 'n. of New York Inc., v. Higgins,

164 A.D.2d 283, 295 (1st Dep’t 1990) (agency regulations were not legislative

policy-making where agency was simply codifying prior Court of Appeals
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precedent that had not been revoked by Legislative enactment), aff’d, 83 N.Y.2d

156 (1993).'¢

The County Executive cannot be faulted for discharging his duty to

enforce the law.

16 None of the other cases cited by Appellants are to the contrary. See, e.g., Broidrick v.
Lindsay, 39 N.Y.2d 641 (1976) (regulations requiring affirmative action in form of minority
employment percentages exceeded executive authority under State and local statute); Fullilove v.
Beame, 48 N.Y.2d 376 (1979) (same); Rapp v. Carey, 44 N.Y.2d 157 (1978) (Governor could
not mandate State employees to file financial disclosure statements). In each of those cases, the
executive went beyond his duties to follow State law and instead affirmatively promulgated

regulations or a regulatory-type system.
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CONCLUSION

For the foregoing reasons, Defendants-Intervenors respectfully

request that the decision of the Supreme Court be affirmed.

Dated:

New York, New York

December 24, 2007

LAMBDA LEGAL DEFENSE
AND EDUCATION FUND

By:S—\WMﬁ ‘S:/W_"“

Susan L. Sommer

AN X7 Q. e 1N
10V

120 Wall Street, Suite
New York, New York 10005

(212) 809-8585

KRAMER LEVIN NAFTALIS

QSM

/Jeffrey S. Trachtman
Norman C. Simon
Darren Cohen

1177 Avenue of the Americas

New York, New York 10036

(212) 715-9100

Attorneys for Defendants-Intervenors-
Respondents Michael Sabatino and
Robert Voorheis
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ADDENDUM



Margaret Godfiey, et al. v. Alan G. Hevesi, et al.
Index No.. 5896-06; RJI No.: 01-06-086862

McNamara, J.

In September 2004, an employee of the State of New York and a member of Retirement
System wrote to the Comptroller to inquire whether his contemplated marriage in Canada to his
same-sex partner would be legally recognized by the Retirtement System and how his retivement
benefits would be impacted as a result of the marriage. A response was provided on behalf of the
Comptroller in October 2004. The employec/member was advised that given that the
employee/member and his same-sex partner could legally marry in certain provinces of Canada, the
Retirement System would, based on the principal of comity, recognize a same-sex Canadian
marriage in the same manner as an opposite-sex New York marriage.’

In August 2006, the Alliance Defense Fund, an organizatién located in Scottsdale, Arizona,
sent a letter to the Retirement System inquiting as to whether the Comptroller intended {o continue
the policy regarding the recognition of same-sex Canadian marriage in the light of the Court of
Appeals decision in Hernandez v Robles, 7 NY3d 338 [2006] and the Appellate Division, Second
Department ruling in Lanagan v St. Vincent’s Hospital, 25 AD3d 90 [2005]. TheRetirement System
indicated in its response that absent further Legislative action or controlling judicial opinion to the
contrary, the Comptroller intended to continue to recognize a same-sex Canadian marriage in the
same manner as an opposite-sex New York marriage.

Plaintiffs, citizen-taxpayers of New York State, then instituted this proceeding pursuant to

"Most retirement benefits are not affected by the marita} status of the Retirement System member. However,
some retirement benefifs are payable to a “surviving spouse” or to a “widow/widower” . Those benefits include a cost
of living adjustment payable to a surviving spouse after the death of the member where the selected retirement option
provides that benefits be continued for the life fo the surviving spouse (Retirement and Social Security Law §§78-a
[ERS members] and 378-a [PFRS mrembers)). The other benefit is an accidental death benefit which is payable in
certain circumstances to certain survivors including the member’s widow or widower (Retirement and Social
Services Law §8§61 [Tier I and 11), 509 {Tier III] and 607 [Tier IV}),
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Margaret Godfrey, et al. v. Alan G. Hevesi, et al.
Index No.. 5896-06; RJI No.: 01-06-086862

Stafe Finance Law §123-b challenging the determination on the basis that implementation of the
policy would result in the illegal expenditure of Stale funds. After plaintiffs brought on an
application to preliminarily enjoin the Comptroller from recognizing foreign same-sex marmiages,
respondent moved to dismiss the action on the ground that plaintiffs lack standing to raise the issue.
Peri Rainbow and Tamela Sloan then moved for leave to intervene.

The applications for a preliminary injunction and to dismiss were denied and Rainbow and
Sloan were granted leave to intervene (Godfrey v Hevest, Supreme Court, Albany County, Index No.
5896-06, March, 2007, McNamara, J.)

Plaintiffs contend that the decision of the Comptroller to recognize a same-sex Canadian
marriage in the same manner as an opposite-sex New York marriage is without legal authority and
therefore, is illegal, ultra vires, against public policy and otherwise contrary to law. According to
plaintiffs, the principal of comity, relied on by the Comptroller in making his determination, does
not provide authority for the recognition of same-sex foreign marriages.

Under Retirement and Social Services Law §§74(b) and 374(b), the New York State
Comptroller is vested with the “exclusive authority to determine” the proper award of benefits and
beneficiaries.

Marriage, so far as its validity in law is concerned, is a civil contract (Domestic Relations
Law §10). New York has long chosen, as a matter of comity, to recognize, with two exceptions, a
marriage considered valid in the place where it was celebrated, even if it could not have been
lawfully entered in this State (fn re May's Estate, 305 NY 486, 490-491 [1953]). The exceptions

apply in those instances where the Legislature has enacted a positive prohibition against the
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particular kind of marriage, even when entered into outside New York, and marriages involving
polygamy or incest (id. at 491).

The comptroller’s decision to recognize same-sex Canadian marriages is based on the
determination that such marriages are legal in that jurisdiction and would not otherwise be
inconsistent with New York law, New York, unlike the majority of States, has not enacted a
“defense-of-marriage” act so asto expressly prohibit recognition of same-sex marriages. Moreover,
the question posed to the Comptroller, and the policy determination that resulted, do not concern
marriages involving polygamy or incest. Consequently, the determination by the Comptroller to
recognize same-sex marriages performed in Canada, in accordance with the laws of that jurisdiction,
is consistent with New York law regarding the recognition of marriages performed elsewhere.

Neither the decision of the Court of Appeals decision in Hernandez nor the decision of the
Appellate Division in Langan compel a different result here. Inﬁemandez, the Court found that
New York's statutory law limits marriage to opposite-sex couples and that the limitationis consistent
with the New York Constitution. As such, the determination in Hernandez did not answer the
question raised here. Rather, the question of whether same-sex marriages valid in the jurisdiction
where performed should be recognized in New York is an outgrowth of the determination that the
law in New York does not compel the State to sanction same-sex marriage.

In Langan, the Appellate Division confronted the question of whether an individual had
standing to recover damages for the wrongful death ofhis same-sex partner. The couple had entered
into a civil union in Vermont, The Court found that the relationship did not confer the status of a

“surviving spouse”so asto giverise to rights under the wrongful death statute (EPTL §5-4.1). Again,
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the issue of recognition of a foreign same-sex marriage was not raised or addressed.

Accordingly, defendants are granted judgment declaring that the policy of the Compiroller
to recognize a same-sex Canadian marriages in the same manner as an opposite-sex New York
marriages, as set forth in the letters dated October 8, 2004 and August 8, 2006, is legal and not
contrary fo law.

All papers including this Decision and Order are returned to defendant’s attorneys. The
signing of this Decision and Order shall not constitute entry or filing under CPLR 2220. Counsel
is not relieved fiom the applicable provisions of this rule with regard to filing, entry and Notice of
Entry.

This memorandum shall constitute both the Decision and Order of this Court.

SO ORDERED.

ENTER.
Dated: Saratoga Springs, New York
September 5, 2007

Ihomas T. McNamaIa
Actmg Supreme Court Justice

Papers Considered:

1) Summons dated August 13, 2006;

2) C ompiamt verified by Margaret Godfrey on August 23, 2006; verified by George
Imburgia on August 23, 2006 and verifed by Joseph Rossini on August 30, 2006;

3) Order to Show Cause dated September 7, 2006;

4) Affirmation of Brian W. Raum, Esq., dated August 23, 2006 with exhibits annexed;

5) Notice of Motion by Defendants-Intervenors to Dismiss dated November 10, 2006;

6) Affirmation of Susan L. Sommer, Bsq., dated November 9, 2006 with exhibits
anmexed;

7) Affidavit of Peri Rainbow sworn to October 26, 2006 with exhibit annexed;
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)
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10)
11)
12)
13)
14)
15)

16)

Affidavit of Tamela Sloan swom fo Cctober 26, 2006;

Affirmation of Alphonso B. David, Esq., dated October 27, 2006,
Defendants-Intervenors’ Memorandum of Law dated November 10, 2006;
Defendant’s Memorandum of Law dated November 10, 2006;

Plaintiff’s Memorandum of Law dated December 15, 2007,
Defendants-Intervenors’ Memorandum of Law dated January 18, 2007,
Defendant’s Memorandum of Law dated January 18, 2007,

Answer of Defendant-Intervenors verified by Peri Rainbow on May 18, 2007 and
verified by Tamela Sloan on May 18, 2007;

Answer of Defendant verified by Richard Lombardo, Esq., on May 31, 2007.






