
























































recognition rule, the statements of the Policy Memorandum are in harmony
with the law of the State of New York, as articulated in Martinez.

II. MARTINEZ CORRECTLY HOLDS THAT DENIAL OF
SPOUSAL BENEFITS TO AN EMPLOYEE’S SAME-SEX
SPOUSE CONSTITUTES UNLAWFUL DISCRIMINATION.

Once Martinez determined that the valid out-of-state marriage of a
same-sex couple was entitled to recognition, it concluded that the refusal to
recognize such a marriage in the employment context violates New York
antidiscrimination law. 850 N.Y.S.2d at 743 (citing Exec. Law § 296(1)(a)).
Provisions of the Executive Law known as the Human Rights Law state, “It
shall be an unlawful discriminatory practice . . . [flor an employer . .
because of the sexual orientation . . . of any individual, to . . . discriminate

against such individual in compensation or in terms, conditions or privileges

of employment.” Exec. Law § 296(1)(a).”> Martinez rightly held that where

13 See also Exec. Law § 290(3) (“The legislature hereby finds and declares that the
state has the responsibility to act to assure that every individual within this state is
afforded an equal opportunity to enjoy a full and productive life.”); id. § 300
(requiring that the antidiscrimination provisions of the Executive Law “shall be
construed liberally for the accomplishment of the purpose thereof”); Binghamton
GHS Employees Fed. Credit Union v. State Div. of Human Rights, 77 N.Y.2d 12,
18 (1990) (construing a provision similar to Section 296(1)(a) “liberally to
encompass optional as well as mandatory benefits of insurance coverage to
effectuate the purposes of this remedial statute prohibiting discrimination™);
Delano Vill. Cos. v. Orridge, 553 N.Y.S.2d 938, 941 (Sup. Ct. N.Y. County 1990)
(“The predominant purpose of the Human Rights [Law] is the elimination of
discrimination and the court’s duty is to reasonably interpret it to achieve that

purpose.”).
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an employer’s “sole reason” for denying full spousal benefits is the fact that
the employee’s spouse, under a recognized marriage, is of the same sex as
the employee, the employer has plainly violated Section 296(a)(1). 850
N.Y.S.2d at 743.

Rather than address the plain language of this antidiscrimination
provision, Appellants argue that the legislative findings of the Sexual
Orientation Non-Discrimination Act (“SONDA”), 2002 N.Y. Laws ch. 2,
which expanded the protections of the Human Rights Law to include sexual
orientation as a prohibited basis for discrimination — disavowed any
prohibition on discrimination on the basis of sexual orientation when that
discrimination related to marriage. App. Br. 24-25. Appellants fail to quote
the exact language on which they rely, for good reason.

In fact, SONDA'’s legislative findings do not relate to recognition of
out-of-state marriages of same-sex couples. The relevant provision states in
full, “Nothing in this legislation should be construed to create, add, alter, or
abolish any right to marry that may exist under the constitution of the United
States, or this state and/or the laws of this state.” 2002 N.Y. Laws ch.
2, § 1, 2002 N.Y. Laws 46. Itis plain that this provision relates
solely to the right to enter into a marriage in this State, rather than the right

to have a valid out-of-state marriage recognized under the common law of
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this State. Moreover, to the extent that the marriage-recognition rule calls
for acknowledgment of valid out-of-state marrjages of same-sex couples,
SONDA neither alters nor abolishes that centuries-old imperative.'*
Appellants’ supporting amicus the National Legal Foundation
(“NLF”) goes even further to distort the law, asserting that Martinez was
wrongly decided because the Executive Law permits sexual orientation
discrimination if a rational basis can be found to justify the discrimination.
NLF Br. 8 (citing Hernandez, 7 N.Y.3d at 358-59). NLF also asserts that the
Executive Law never requires disparate impact analysis with regard to
discrimination against individuals on the basis of sexual orientation. Id. at

8-13. These claims are patently erroneous.

14 Appellants’ reliance on a secondary source to advance their interpretation of
SONDA is similarly deceptive. App. Br. 25 (“SONDA’s legislative history
specifically disclaimed any intent to affect the issue of marriage.”) (citing Jay
Weiser, Foreward: The Next Normal — Developments Since Marriage Rights For
Same-Sex Couples In New York, 13 Colum. J. Gender & L. 48, 53 (2004)). In
fact, the article actually states, “SONDA’s legislative history, however,
specifically disclaimed any intent to affect the right to marry.” Weiser, supra, at
53 (emphasis added). More importantly, the statement comes from a foreword to
a lengthy report by the Association of the Bar of the City of New York that
squarely addresses recognition. It states, “For over one hundred years, New York
courts have held that out-of-state and out-of-state marriages must be recognized in
New York so long as they are valid where consummated. . . . This lex loci
contractus principle has been enforced even where a New York couple
purposefully left the state solely to avoid New York’s marriage law and substitute
that of another state.” Ass’n of the Bar of the City of N.Y., Comms. on Lesbian &
Gay Rights, Sex & Law, & Civil Rights, Report on Marriage Rights for Same-Sex
Couples in New York, 13 Colum. J. Gender & L. 70, 94 (2004).
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NLF asserts without citation that “because the category at issue is the
same, the constitutional claim and tﬁe statutory claim stand or fall together.”
Id at 8. Here NLF demonstrates a fundamental misunderstanding of
antidiscrimination law: Constitutional discrimination claims are in fact
analyzed differently than statutory ones. See Bd. of Educ. of Union Free
Sch. Dist. No. 2 v. State Div. of Human Rights, 345 N.Y.S.2d 93, 97-98 (2d
Dep’t 1973) (“[TThe test to be applied here is not the constitutional standard
under the equal protection clause, but the statutory standard of the Human
Rights Law.”); State Div. of Human Rights ex rel Schwabenbauer v. Bd. of
Educ., 363 N.Y.S.2d 370, 374 (4th Dep’t 1975) (distinguishing between
constitutional and statutory antidiscrimination analysis).  Hernandez
challenged the constitutionality of a state statute under the state Equal
Protection Clause; it therefore was adjudicated under the three-tiered
standard applied in such cases. 7 N.Y.3d at 364. This method of review
applies varying requirements — based on the nature of the plaintiff class —
to both the importance of the state interest asserted and the strength of the
link between the interest and the scope of the discriminatory rule. See, e.g.,
Alevy v. Downstate Med. Ctr., 39 N.Y.2d 326, 332-34 (1976).

In contrast, Martinez assessed the legality of employment

discrimination against a statutorily protected class, 850 N.Y.S.2d at 743,
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which is subject to strict prohibition under New York law. Exec. Law §
296(1)(a). Unlike equal protection analysis, even “rational” employment
discrimination is forbidden unless it falls under a discrete exception
enumerated by statute. See, e.g., Timashpolsky v. State Univ. of N.Y. Health
Sci. Ctr., 761 N.Y.S.2d 94, 96 (2d Dep’t 2003). Section 296(1)(a)’s
prohibition is abs‘olute and contains no such exception. Cf. Exec. Law §
296(1)(d) (prohibiting discrimination in job advertising “unless based upon a
bona fide occupational qualification”).”” Appellants have not claimed — nor
could they claim — that the discriminatory provision of spousal benefits to
particular employees and not others on the basis of the employees’ sexual
orientation falls into an exception. See Exec. Law § 296.

Nor is the Legislature powerless to extend stringent statutory
protections on the basis of categories that the Court of Appeals has not
recognized as suspect classifications under the State Constitution. See, e.g.,
Hernandez, 7 N.Y.3d at 358-59 (“[O]f course the Legislature may . . . extend
marriage or some or all of its benefits to same-sex couples.”). Compare

Delta Air Lines v. N.Y. State Div. of Human Rights, 91 N.Y.2d 65, 74 (1997)

(applying disparate impact analysis to gender-based discrimination under the

5 The absolute prohibition found in Section 296(a)(1) is analogous to federal
antidiscrimination law under Title VII. See Newport News Shipbuilding & Dry
Dock Co. v. EEE.O.C., 462 U.S. 669, 685 n.26 (1983) (“[N]o such justification is
recognized under Title VII once discrimination has been shown.”).
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Executive Law), with People v. Whidden, 423 N.Y.S.2d 512, 513 (3d Dep’t
1979) (applying only intermediate scrutiny under the Equal Protection
Clause of the New York Constitution to gender-based discrimination).’® The
New York State Legislature provided an absolute prohibition on sexual
orientation-based employment discrimination regardless of how the State
Constitution treats such discrimination. See Exec. Law § 296(1)(a).

Thus, in Martinez, the court correctly held that the employer’s policy
depriving a lesbian employee of equal spousal benefits due to the
employee’s sexual orientation constituted unlawful disparate treatment under
the Executive Law. 850 N.Y.S.2d at 743 (citing Exec. Law § 296(1)(a)).
Given the straightforward analysis under the Executive Law, Martinez
correctly found no need to engage in constitutional disparate impact
analysis. Jd.'” Accordingly, the court below rightly relied on Martinez to

support the legality of the Policy Memorandum.

16 At the federal level, this distinction has been made even clearer by the passage
of legislation meant to provide greater protection to a recognized class than was
afforded by the Supreme Court under the Equal Protection clause. See Pregnancy
Discrimination Act, Pub. L. No. 95-555, 92 Stat. 2076 (1978) (barring
discrimination on the basis of pregnancy in light of the Supreme Court’s use of
rational basis review in Geduldig v. Aiello, 417 U.S. 484 (1974)).

17 Even if this Court were to deem discriminatory provision of spousal benefits not
to constitute disparate treatment on the basis of sexual orientation, such
discrimination would still run afoul of the disparate impact analysis required by
the Court of Appeals. The Court has unambiguously held that “an employment
practice neutral on its face and in terms of intent which has a disparate impact
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III. MARTINEZ DOES NOT CONFLICT WITH OTHER NEW
YORK PRECEDENT.

Appellants also argue that Martinez conflicts with three preexisting
precedents of the Appellate Division: Langan v. State Farm Fire &
Casualty, 849 N.Y.S.2d 105 (3d Dep’t 2007) (“Langan II”); Langan v. St.
Vincent’s Hosp. of N.Y., 802 N.Y.S.2d 476 (2d Dep’t 2005) (“Langan I’);
and Matter of Cooper, 592 N.Y.S.2d 797 (2d Dep’t 1993). App. Br. 21-24.
Each of these cases is plainly distinguishable, as none concern an out-of-
state marriage. Appellants’ attempt to conflate recognition of a foreign civil
union or an in-state common-law marriage with the recognition of a valid
out-of-state marriage is without merit.

Appellants attempt to create a conflict between Langan I, Langan 11,
and Martinez by erroneously conflating a civil union with a marriage. See
App. Br. 23. The plaintiff in Martinez, before marrying in Canada, had

entered a Vermont civil union with her partner, but she did not seek

upon a protected class of persons violates the Human Rights Law unless the
employer can show justification for the practice in terms of employee
performance.” People v. N.Y. City Transit Auth., 59 N.Y.2d 343, 348-49 (1983);
see also id. at 349 (“A standard or practice ‘fair in form but discriminatory in
operation’ as to employment or promotional opportunity is within the reach of the
Human Rights Law.”) (citations omitted). The addition of sexual orientation as a
protected class in SONDA made no mention of a reduced standard of review for
this particular category of claims; nor is it reasonable to infer one in the absence of
supporting evidence. See Newport News, 462 U.S. at 682-83 (applying preexisting
standards of review to a discrimination claim based on a newly added protected

category).
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marriage recognition on the basis of that civil union. Martinez v. County of
Monroe, No. 05/00433, slip op. at 4 (Sup. Ct. Monroe County 2006), R. at
135. Rather she sought spousal health care coverage “[o]n the basis of her
marriage” to her spouse. Martinez, 850 N.Y.S.2d at 741-42. On the other
hand, Langan I and Langan II each concerned the recognition of a Vermont
civil union for purposes of spousal recognition. In Langan II, this Court
expressly noted that the “[c]laimant acknowledge[d] that a civil union is not
a marriage[.]” 849 N.Y.S.2d at 107. Since a civil union is not a marriage
under Vermont law, see id. at 108, this Court did not apply the marriage-
recognition rule and its broadly deferential notion of comity.

Similarly in Langan I, the Second Department noted that creation of
the right to marry in Massachusetts did not impact the civil union before the
court because “plaintiff and the decedent were not married in that
jurisdiction.” 802 N.Y.S.2d at 94. The Second Department expressly noted
that neither the plaintiff nor his deceased partner had indicated on various
legal documents that they were married. Id. at 95.

In Matter of Cooper, the Plaintiff sought to exercise a right of election
against the deceased partner’s will, a right reserved by statute to surviving
spouses. 592 N.Y.S.2d at 797-98. Although he alleged a spousal

relationship had existed, he expressly conceded that he and his partner were
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not married; while the couple had lived in New York in a marriage-like
relationship for years, they had not been able to marry in any jurisdiction.
See id. at 797. In essence, the question was whether a same-sex couple’s
common-law-type marriage should be afforded recognition in New York,
since they did not have the opportunity to marry. The Second Department
answered, unsurprisingly, in the negative. Id. at 801. The question would
have been different, perhaps, if the couple met the requirements for a
common law marriage in a state that allowed them, but the couple had solely
co-habited in New York, but those were not the facts. See id. at 797.

In contrast, the marriage at issue in Martinez and the range of
marriages affected by the Policy Memorandum are all indisputably valid
marriages. 850 N.Y.S.2d 741-42; R. at 47. Moreover, the Second
Department recently vacated a trial court decision that it found inconsistent
with Martinez, demonstrating that no disharmony exists between Martinez
and the court’s decisions in Matter of Cooper or Langan 1. See Funderburke
v. State Dep’'t of Civil Serv., 854 N.Y.S.2d 466, 477 (2d Dep’t 2008).

This Court should find that Martinez is persuasive authority in the
area of recognition of same-sex couples’ valid out-of-state marriages. Nor
do any conflicts exist between the concise and convincing decision in

Martinez and other decisions of the Appellate Divisions of the Supreme

22



Court of New York. Therefore — as the court below found — promulgation
of the Policy Memorandum was in harmony with the laws of this State.
CONCLUSION
For all the foregoing reasons, the decision of the New York Supreme
Court for Albany County should be affirmed.
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