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PRELIMINARY STATEMENT

This case presents the court with the question of
whet her the New Jersey Constitution demands that the |ong-
standing definition of marriage in this State be changed by
judicial fiat to grant plaintiffs a right that has never been
recogni zed in our State: the ability to enter into a governnent-
sanctioned, same-sex narriage. Def endants do not doubt the
sincerity of plaintiffs’ relationships. |In fact, the State has
taken many steps to protect the rights of gay nen and | eshians in
commtted unions, including enacting a conprehensive donestic
partnership act providing a host of inportant benefits and
protections to sane-sex coupl es. However, the State Constitution
does not guarantee sane-sex couples the right to nmarry.

I nstead, the power to define marriage rests with the
Legi sl ature, the branch of governnment best equi pped to express
t he judgnent of the people on controversial social questions such
as the recognition of same-sex marriage. The Legi sl ature has
al ways defined marriage as the union of persons of different
genders. This definition, which has remained unchanged for as
| ong as marriage has been legal in New Jersey, conports with the
hi storic neaning of marriage throughout the centuries, and is
consistent wth the laws of the federal governnent and every
St at e except Massachusetts, which currently is in the throes of
a spirited effort to overturn a recent judicial decision

decreeing that sane-sex couples have the right to enter into



Stat e-sanctioned marriages in that State despite the absence of
| egi sl ation recogni zing these rel ati onshi ps.

Wiile it my be that society’s understanding and
acceptance of gay nen and | esbians has changed dramatically in
recent years, it is the historic definition of marriage that is
i ncorporated in New Jersey’s Constitution and marri age st at utes.
To effect the fundanental change in | egal status that they seek,
plaintiffs nust pursue their goals in the halls of the
St at ehouse, and not before this court. I ndeed, the gay and
| esbi an comunity scored an enornous victory earlier this year,
when the Legi sl ature enacted conprehensive | egislation granting
sane-sex couples many of the rights and privileges of married
coupl es. A desire for further change in this area nust be
addressed to the State’'s elected representatives, where the
debate over the rights to be afforded to sanme-sex couples has
been effectively engaged.

Because the accepted understanding of narriage has
al ways been a uni on between people of different genders, it is
i nconcei vabl e that the Framers of the New Jersey Constitution
i ntended to guarantee people of the sane sex the right to marry
as an elenment of personal privacy. The notion of State-
sancti oned, same-sex marriage was so foreign a concept at conmmon
law, in the early years of New Jersey’s history, and at the tine

of the adoption of the 1947 Constitution, that it is inpossible



that the right to enter into such a relationship is enbodied in
Article |, paragraph 1, or any other provision of the New Jersey
Constitution.

In addition, because plaintiffs seek not equal access
to marriage, but a fundanental change in the neaning of marriage
itself, they do not allege a valid equal protection claim
Plaintiffs ask this court to redefine marriage, not elimnate an
unreasonabl e barrier to its availability. Judicial authority
does not extend this far. As the trial court correctly held, the
drastic alteration to the definition of marriage sought by
plaintiffs nust be acconplished in the |l egislative arena, as no
anount of good intentions can enpower a court to wite into the
Constitution a right that so clearly could not have been within
the i ntendnent of the Franers.

Because the decision below is logically and legally
unassail able, it nmust be affirmed. In light of the absence of a
constitutional inperative that same-sex couples be permtted to
enter into State-sanctioned marriages, this court shoul d decline
plaintiffs’ invitation to enter the ongoing | egislative debate in
this area. As was denonstrated by the January 2004 enact nent of
conprehensive donestic partnership |legislation, the other
branches of governnment are well equi pped to address the concerns
rai sed by plaintiffs and represent the proper fora for resol ution

of their grievances.



COUNTERSTATEMENT OF FACTS

The facts that give rise to this matter are not in
dispute. Plaintiffs are seven gay male and | esbi an coupl es who
live in New Jersey and wish to enter into a civil marriage
recogni zed by the State. Each coupl e has been together in excess
of 10 years and four of the couples have children. (Jad to
Jad) (Anended Conpl ai nt |16, 9, 12, 15, 18, 21, 24). Except for
the fact that they are of the same gender, each couple is legally
qualified to marry under New Jersey | aw. (Ja5)(Amended Conpl ai nt
129).

In June 2002, each couple appeared before the
appropriate licensing officer in their respective nunicipalities
and requested a marriage |license. Their requests were denied
based on the fact that the couples were of the sane gender. (Jab

to Ja7) (Anrended Conpl aint {31-37).

PROCEDURAL HISTORY

On June 26, 2002, plaintiffs filed a Conplaint in the
Superior Court, Chancery D vision, Hudson County. An Anended
Complaint was filed on Cctober 9, 2002. (Jal to Jal2). A
Novenber 22, 2002 Consent Order transferred venue in this matter
to Mercer County. (Jal6).

Naned as defendants in the Anended Conplaint are

Garendol yn L. Harris, then-Comm ssioner of the Departnent of Human



Services, (Jad4 to Jab5)(Amended Conplaint 926), Dr. Cdifton R
Lacy, the Comm ssioner of the Departnent of Health and Seni or
Servi ces, (Jab)(Amended Conplaint Y27), and Joseph Konosi nski,
the State Registrar of Vital Statistics, (Ja5)(Anrended Conpl ai nt
128). These defendants are nanmed in their official capacities
only because of their official responsibilities relating to
i npl ementation of the State’s marriage licensing and vital
records laws. (Jad4 to Jab5)( Anended Conpl ai nt 126-28).
Plaintiffs allege that the State’'s failure to perm:t
themto marry deprives themof an array of statutory protections,
benefits, and nutual responsibilities accorded to m xed-gender
couples who nmarry. According to plaintiffs, they are being
denied legally sanctioned rights and benefits that flow from
marriage, including rights and benefits relating to taxation
(Ja8 to Ja9)(Anended Conplaint 945), intestacy, (Ja8)(Anended
Conpl aint 43), health insurance, (Ja9)(Amended Conplaint 47),
victimis rights, (Ja8) (Anended Conplaint 143), educat i on
fi nanci ng, (Ja9)(Anended Conplaint 46), incapacitation, (Ja8)
(Amended Conpl aint 43), tort renedies, (Ja8)(Anmended Conpl ai nt
143), health care, (Ja8)(Anmended Conplaint §43), fam |y nedical
| eave, (Ja9) (Amended Conplaint 947), hospital visitation
(Ja9) (Anended Conpl aint 1948), spousal financial obligations,
(Ja9) (Anended Conplaint 950), workers’ conpensation, (Ja8)
(Amended Conpl ai nt 144), burial rights, (Ja8)(Anended Conpl ai nt



143), and property, alinony, and parenting natters in the event
that a sane-sex couple termnates their relationship, (Ja9 to
Jal0) (Amended Conpl ai nt {51).

In addition, plaintiffs allege that third-party
entities, including insurance conpanies and private enployers,
accord certain benefits to individuals based on their narita
status under State |law and that these benefits are being denied
to them (Ja7, Ja9) (Amended Conpl aint 141, 49).

The Anended Conpl aint is grounded solely on Article I,
paragraph 1 of the State Constitution. Plaintiffs allege that
the failure to grant themaccess to marriage violates their State
Constitutional rights to privacy, (JalO)( Arended Conpl ai nt, First
Count, 9154-57) and equal protection, (Jall)(Anmended Conpl aint,
Second Count, 71958-61). Plaintiffs assert no federal
constitutional or statutory clains.

The Anended Conplaint seeks no nonetary danmges.
(Jad) (Anended Conplaint Y4). Plaintiffs request a declaration
that their rights have been violated and that they are entitled
to “treatnent by Defendants equal to the treatment of other
coupl es regarding access to marriage and to the rights that flow
frommarriage.” (Anended Conplaint, Prayer for Relief, f1). 1In
addition, plaintiffs request that the Court enter an injunction
requiring defendants to grant plaintiffs marriage |icenses and

access to marriage on the sanme terns and conditions as m xed-



gender coupl es. (Jall) (Arended Conplaint, Prayer for Relief,
12).

On February 24, 2003, defendants noved pursuant to R_
4:6-2(3) to dismss the Amended Conpl aint for failure to state a
cl ai m upon which relief can be granted. (Ja2l to Ja24). That
nmotion was ultimately converted by the court to a notion for
sumary judgnent. Thereafter, on Septenber 30, 2003, plaintiffs
cross-nmoved for sunmmary judgnment. (Ja25 to Jal29).

On Novenber 5, 2003, the Hon. Linda R Feinberg,
A.J.S.C., issued a conprehensive opinion granting defendants
notion for summary judgnent and denying plaintiffs’ cross-notion
for summary judgnent. (Jal30a to Ja202). |In her decision, Judge
Fei nberg correctly held that the State Constitution does not
guar antee sane-sex couples the right to enter into a State-
sanctioned marriage. The trial court persuasively reasoned that
plaintiffs do not have a fundanental right to marry sonmeone of
the same gender, (Jal42 to Jal62), that plaintiffs’ right to
privacy is not violated by the State’s ban on sanme-sex marri age,
(Jal62 to Jal7l), and that plaintiffs have not established a
violation of their equal protection rights, (Jal72 to Ja200).
The trial court ended its analysis with the prescient observation
that the Legi slature was poi sed to address the rights of sane-sex

couples, and comended that body “to carefully exam ne and



consider the expanded rights afforded to sane-sex couples in
other jurisdictions.” (Ja200).

On Novenber 20, 2003, the trial court entered an O der
menorializing its grant of summary judgnent in favor of
def endants. (Ja203 to Jaz205).

On Decenber 22, 2003, plaintiffs filed a Notice of
Appeal establishing jurisdiction in this court. (Ja206 to
Ja207).

Shortly after plaintiffs filed their Notice of Appeal,
the New Jersey Legislature heeded Judge Feinberg's call for
| egislative action in this area. On January 12, 2004, the
Donestic Partnership Act (the “Act”) was enacted into law. L.
2004, c. 246. That law, which took effect on July 10, 2004, L.
2004, c. 246, 860, establishes the procedure for same-sex coupl es
to enter into State-sanctioned relationships that are entitled to
many of the protections and benefits accorded to married
couples.”

Donestic partnerships are available to any two
unmarried individuals of the sane gender who are at |east 18
years of age, share a comopn residence in the State and are

otherwi se jointly responsi ble for each other’s conmon wel fare, as

The Donestic Partnership Act also permts two persons who
are each 62 years of age or older and not of the sanme sex to
establish a donestic partnership. NJ.S. A 26:8A-4(b)(5). This
provision of the Act is not at issue in this appeal.

8



evi denced by joint financial arrangenents or joint ownership of
real or personal property, and who have chosen to share each
other’s lives in a conmtted relationship of nutual caring.
N.J.S. A 26:8A-4(b).” State residence is not required where one
of the nenbers of the donestic partnership is a nmenber of a
State-adm ni stered retirenent system N.J.S. A 26:8A 3.

Donestic partners are provided with a nyriad of
protections and benefits provided to narried couples. The denial
of many of these protections and benefits prior to enactnent of
the Act was cited by plaintiffs as evidence of unequal treatnent
for same-sex couples. Thus, many of the harns alleged in the
Amended Conpl ai nt have been aneliorated by the Legislature.

The Act provi des nunerous i nportant protections rel ated
to the provision of health care that are available to nmarried
coupl es. Those protections include: (1) guaranteed visitation
rights at all licensed health care facilities for a patient’s
donestic partner, the children of the patient’s donestic partner,
and the donestic partner of the patient’s parent or child, unless
certain conditions not related to donestic partnership status are
present, N.J.S. A 26:2H12.22; (2) inclusion of a patient’s

donmestic partner within the definition of “imedi ate famly” for

| ndi vi duals who have been a partner in a donestic
partnership nmay not enter into a new donestic partnership until at
| east 180 days after term nation of the prior donmestic partnership,
unl ess of the prior donestic partnership was term nated by the
death of one of the partners. N.J.S. A 26:8A-4(b)(9).
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pur poses of the statutes regulating nursing, conval escent and
boar di ng homes, N.J.S. A 26:2H32(d); (3) the ability to consent
to the release of nedical records relating to the death of a
donmestic partner with AIDS or HV infection, N.J.S. A 26:5C
12(b); (4) the ability to consent to the performance of an
aut opsy on the body of a donestic partner, N.J.S. A 26:6-50; and
(5) the power to permt donation of all or portions of a deceased
donmestic partner’s organs for statutorily approved purposes,
N.J.S.A 26:6-58(b)(1)."

In addition, the Act provides donestic partners with
valuable tax benefits available to married couples: (1) an
exenption from the New Jersey transfer inheritance tax for
property and pension contributions inherited by an individua
from that person’s deceased donestic partner, N J.S. A 54:34-
2(a); NNJ.S. A 54:34-1(f); NJ.S. A 54:34-4(j); (2) the inclusion
of a donestic partner as a dependent for New Jersey gross incone
tax purposes, N J.S. A 54A:1-2(e); and (3) a $1,000 persona
exenption for New Jersey gross i ncone tax purposes for a donestic

partner that does not file a separate return, NJ.S. A 54A: 3-

1(b) (1).

*

In emergency nedical situations, two adults who neet the
criteria for domestic partnership, but who have not entered into a
donmestic partnership, nust be treated as donestic partners by
health care personnel for the certain purposes. N.J.S. A 26:8A-
6(f).
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| mportantly, the donestic partner of an individual who
is a State-enployee nmenber of a State-adninistered retirenent
systemis entitled to all of the benefits provided by that system
to spouses of enployees. N.J.S.A 52:14-17.26(d)(1). An
enpl oyer other than the State that is a participant in the State
Health Benefits Program nmay adopt a resolution providing for
benefits for the donmestic partners of enployees. N.J.S. A 52:14-
17.26(d)(2). Private insurance conpani es that provide dependant
coverage for health, hospital, nedical and dental expense
benefits under a contract delivered, issued, executed or renewed
inthis State, or approved for issuance or renewal in this State
by the Conmi ssioner of Banking and | nsurance, nust provide such
coverage for a covered person’s donestic partner. L. 2004, c.
246, 8848-56. In addition, the Law Against Discrimnation has
been anended to outlaw discrimnation on the basis of donestic
partnership status. NJ.S. A 10:5-12.

Entry into a donestic partnership is acconplished by
filing with a Local Registrar of Vital Statistics a sinple
Affidavit of Donestic Partnership attesting that each nenber of
the partnership satisfies the eligibility requirenents of the
statute, along with a filing fee. Imrediately after filing of
the Affidavit of Donmestic Partnership, a Certificate of Donestic
Partnership shall be issued to the partners. N.J.S A 26:8A-3;

N.J.S. A 26: 8A-8. Al Affidavits of Donestic Partnership and

11



Certificates of Donmestic Partnership are forwarded each nonth by
every Local Registrar of Vital Statistics to the State Registrar
of Vital Statistics for filing and recordation. N.J.S. A 26:8A
8(c).

The Superior Court has jurisdiction over all
proceedings relating to the term nation of a domestic partnership
and the division and distribution of jointly held property of the
donestic partners. N.J.S. A 26:8A-10(a)(1). The grounds for
term nation are set forth in the Act. N.J.S. A 26:8A-10(a)(2)."

Based on the al | egati ons nmade i n t he Arended Conpl ai nt,
it is apparent that each of the plaintiff couples would qualify
to enter into a donestic partnership under the Donestic
Partnership Act and enjoy the protections and benefits accorded

by that statute.

" The Act provides that the State will recognize as valid a
donestic partnership, civil union, or reciprocal beneficiary
rel ationship entered into outside of this State, which is valid
under the laws of the jurisdiction under which the partnership was
created. N.J.S A 26:8A-6(c).
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ARGUMENT

THE TRIAL COURT CORRECTLY ENTERED SUMMARY
JUDGMENT IN FAVOR OF DEFENDANTS BECAUSE
PLAINTIFFS DO NOT HAVE A STATE
CONSTITUTIONAL RIGHT TO ENTER INTO A SAME-
SEX MARRIAGE.

The New Jersey Constitution does not guarantee sane-sex
couples the right to enter into a State-sanctioned marriage
Wil e gay nen and | eshians are free to formrel ati onships, build
househol ds, have children, and hold thensel ves out to the world
as couples, nothing in the Constitution requires that the State
grant sanme-sex coupl es access to governnent-recogni zed narri age.
To the contrary, the Constitution vests in the Legislature the
authority to determ ne what rights and benefits will be provided
by the State to sanme-sex couples. The el ected representatives of
t he peopl e of New Jersey have exercised their prerogative in this
area and enacted a donestic partnership statute that defines the
extent of protections and benefits to be accorded to same-sex
uni ons. The Constitution requires no further extension of
benefits to sane-sex coupl es.

New Jersey’ s prohi bition on sanme-sex nmarriage refl ects
the historic definition of marriage as the union between peopl e
of different genders. This wunderstanding of marriage was
certainly in the mnds of the Framers of the 1947 Constitution,
who coul d not possi bly have i ntended to create the constitutional

entitlenent that plaintiffs seek. While the right to privacy
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includes the right to marry, that right is necessarily limtedto
t he uni on of persons of different genders. |In addition, to the
extent that plaintiffs claimthey are being denied equal access
to marriage, they msstate the true nature of the relief they
seek. Marriage is available to all New Jersey residents,
including plaintiffs, on the sanme terns. The fact that
plaintiffs do not wish to enter into the type of marriage
sanctioned by New Jersey, does not render the State' s nmarriage
l aws invalid.

What plaintiffs seek is not access to nmarriage, as it
has been defined by the Legislature, but a new, and unique type
of marriage, which has never been recogni zed by New Jersey or
authorized by the Legislature. Their request for judicial
creation of State-sanctioned, sane-sex nmarriage was properly
rejected by the trial court in a decision that should be affirnmed
on appeal .

A. Plaintiffs Did Not Meet Their Heavy Burden
To Overcome The Presumption That New
Jersey’s Marriage Laws Are Constitutional.

This court enploys the sane standards as a trial court

when review ng sunmary judgnment decisions. Prudential Property

& Casualty Ins. Co. v. Boyland, 307 N.J. Super. 162, 167 (App.

Div. 1998). Summary judgnent shall be granted where "there is no
genuine issue as to any material fact . . . and . . . the noving

party is entitled to a judgnent or order as a matter of law" R_
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4:46-2(c). The novant bears the "burden to exclude any
reasonabl e doubt as to the existence of any genuine issue of

mat erial fact" regarding the clains asserted. Judson v. Peoples

Bank and Trust, 17 N.J. 67, 74 (1954)(citation omtted). As the

Suprene Court explained, "a court should deny a sunmary judgnent
notion only where the party opposing the notion has cone forward
with evidence that creates a 'genuine issue as to any nmaterial

fact challenged.'" Brill v. Guardian Life Ins. Co., 142 N.J.

520, 529 (1995)(quoting R._ 4:46-2(c)). Mor eover, "when the
evidence i s so one-sided that one party nust prevail as a matter
of law the trial court should not hesitate to grant sunmary
judgnent." 1d. at 540 (quotations omtted).

As a threshold matter, plaintiffs face the difficult
task of overcom ng the presunptive validity that attaches to al
acts of the Legislature. The Suprene Court has cautioned courts
to remain "mndful of the strong presunption in favor of
constitutionality, and the traditional judicial reluctance to
declare a statute void, a power to be delicately exercised ....”

Paul Kinball Hosp. v. Brick Township Hosp., 86 N.J. 429, 447

(1981)(citation omtted). "[Courts do not act as a super-

| egislature.” Newark Superior Oficers Ass'nv. Gty of Newark,

98 N.J. 212, 222 (1985)(citing Burton v. Sills, 53 N.J. 86, 96
(1968), app. diss., 394 U.S. 812, 89 S. Ct. 1486, 22 L. Ed. 2d

748 (1969)). Qut of respect for the denocratic process and in
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recognition of the Legislature’s status as a coequal branch,
statutes under attack are thus “entitled to great weight by the

courts.” New Jersey Sports & Exposition Auth. v. MCrane, 119

N.J. Super. 457, 474 (Law Dwv. 1971), aff'd, 61 NJ. 1

(1972) (quoting Roe v. Kervick, 42 N.J. 191, 229-230 (1964)).

Every possi bl e presunption in favor of t he
constitutionality of |egislative action nust be extended by this

court. See Holster v. Board of Trustees, 59 N.J. 60, 66 (1971).

Hence, any litigant who attacks a statute nust denonstrate that
“there is no reasonable basis for sustaining it.” M Cr ane,

supra, 119 N.J. Super. at 476. Only those |legislative acts that

are "clearly repugnant to the Constitution”™ should be

i nval i dat ed. Newar K Superior Oficers, supra, 98 N.J. at 222;

accord State v. Muhanmad, 145 N.J. 23 (1996). Were a statute’s

constitutionality is "fairly debatable, courts will uphold" the

| aw. Newar K Superior Oficers, supra, 98 N.J. at 227. | f

"alternative interpretations of a statute are equal ly pl ausi bl e,
the view sustaining the statute's constitutionality is favored."

City of Jersey Cty v. Farnmer, 329 N.J. Super. 27, 38 (App.

Div.)(quotations omtted), certif. denied, 165 N.J. 135 (2000).

“IQrdinarily, legislative enactnents are presuned to
be valid and the burden to prove invalidity is a heavy one.”

Bell v. Township of Stafford, 110 N.J. 384, 394 (1988). But ,

“when | egi sl ation i npi nges on a constitutionally protected right,
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[the Court has] |ooked nore closely at the State’s purported

justification” for the statute. Planned Parenthood v. Farner,

165 N.J. 609, 619-620 (2000). Thi s nore scrutinizing standard,
however, nust be tenpered by the “caution [that] is required when
we extend the protection of our State Constitution beyond the
limts set by the United States Suprene Court for parallel
provisions in the Federal Constitution.” [d. at 620.

Only matters of "'particular state interest'"” afford an
appropriate basis for expansion of a State constitutional
provi sion beyond the protections afforded by its federal

counterpart. State v. Novenbrino, 105 N.J. 95, 146 (1987)

(quoting State v. Hunt, 91 N.J. 338, 366 (1982)(Handler, J.,

concurring)). Even under the extraordinary circunstances in
which particular State interests are inplicated, extension of
State constitutional provisions beyond their federal equival ents
should take place only when justified by "’[s]ound policy

reasons.’" See State v. Stever, 107 N.J. 543, 557, cert. denied,

484 U.S. 954, 108 S. Ct. 348, 98 L. Ed. 2d 373 (1987); see also

State v. Wlliams, 93 N.J. 39 (1983). No court has found a

federal constitutional right to enter into a same-sex nmarriage.
Moreover, only one State court has found that same-sex couples
have a constitutional right to enter into a State-sanctioned
marriage, and its decision is the subject of a concerted popul ar

effort to reverse the holding through anendnent to the
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Massachusetts Constitution. In light of the near uniformty of
| aws on t he question of sane-sex marriage t hroughout the country,
this court shoul d exerci se particul ar caution before interpreting
the State Constitution in the expansive and unique nmanner
requested by plaintiffs.

B. The Trial Court Correctly Held That New

Jersey’s Marriage Statutes Do Not Permit
Same-Sex Couples To Marry.

“Before a marriage can be lawfully perfornmed in this
state, the persons intending to be married shall obtain a
marriage license fromthe licensing officer . . . .7 NJ.S A
37:1-2. Persons appl yi ng nust neet various requi renents relating
to their age, N.J.S. A 37:1-6, health, and conpetency, N.J.S. A
37:1-9. In addition, marriages between certain blood rel atives
are prohibited. NJ.S A 37:1-1. Awtness of | egal age nust be
present at the issuance of the license to verify the statenents
of the applicants attesting to the truth of the facts respecting
the legality of the proposed marriage. NJ.S. A 37:1-8.
Finally, applicants must pay $28 in fees. N.J.S.A 37:1-12
NJ.S A 37:1-12.1. It is undisputed that plaintiffs neet the
age, health, and conpetency requirenents of the statute and that
they were acconpanied by a witness and prepared to proffer the
required fees at the tinme that they applied for a marriage
i cense. (Jab)(Anmended Conpl aint Y29, 30). |In addition, apart

from the fact that each couple was of the sane gender,
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plaintiffs’ proposed nmarriages would otherwise be |[egal
(Jab) (Anended Conpl ai nt 129).

Marriage is nowhere expressly defined in New Jersey
statutes as a union between a man and a wonan. In addition
NJ.S.A 37:1-1, which delineates which persons may not marry
each other, does not expressly provide that a person my not
marry somnmeone of the sane gender. The absence of an express
statutory prohibition on sane-sex narriage, however, is evidence
not of the acceptance of such unions, but of the fact that sane-
sex marriage was so foreign a concept to | awmmakers in 1912, when
N.J.S.A 37:1-1 was enacted, that a ban hardly needed nention.
As then Judge and later Justice Handler succinctly explained,
“[t]here is not the slightest doubt that New Jersey follows the
overwhel m ng authority” and “historic assunption” that marriage

can only take place between a nan and a woman. M T. v. J.T., 140

N.J. Super. 77, 84 (App. Div.), certif. denied, 71 N.J. 345

(1976).
This presunption is reflected in various statutes that
refer only to a “husband” and a “wi fe” when di scussing the rights

and obligations of a married couple. See N.J.S. A 37:1-1, et

seq. That only persons of different genders can marry in New
Jersey “is so strongly and firmy inplied froma full readi ng of
the statutes that a different |legislative intent, one which would

sanction a marri age between persons of the sanme sex, cannot be
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fathomed.” MT., supra, 140 N.J. Super. at 84-85; accord In re

Adoption by J.MG, 267 N.J. Super. 622, 628 (Ch. Dv. 1993)

(“[S]ame-sex marriages are not legal in this state.”).
Plaintiffs accept MT.’s holding that New Jersey’s

marriage statutes do not permt sanme-sex couples to marry. (Ja2)
(Amrended Conpl aint 1) (“New Jersey’s marriage | aw expressly .

excl udes these same-sex couples, barring themfrom access” to
marri age) . | ndeed, the interpretation and application of New
Jersey’s nmarriage statutes in a fashion that precludes the
plaintiff couples frommarryi ng one another is the prem se of the
Anended Conplaint. The trial court correctly applied the hol ding
in MT. and this court should followsuit. Plaintiffs provide no
convincing argunent that New Jersey’s marriage statutes allow
coupl es of the sanme gender to marry.”

C. The Federal Government And Forty-Nine States
Do Not Recognize Same-Sex Marriage.

The United States Constitution has never Dbeen
interpreted to guarantee sane-sex couples the right to marry. A

Due Process Cl ause chall enge to a sane-sex marri age ban under the

Presently pending in the Legislature is a bill, Assenbly
No. 460, that expressly prohibits same-sex marri age, decl ares sane-
sex marriage to be against public policy in New Jersey, and
prohibits recognition of sane-sex marriages performed in other
States and countries. Also pending in the Legislature is Assenbly
Resolution No. 179 which calls upon Congress to propose a
constitutional amendnent defining marriage in the United States as
t he uni on between one man and one wonan.
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federal Constitution was rejected in Dean v. District of

Col unbi a, 653 A.2d 307, 333 (D.C. 1995). Moreover, Congress has
unequi vocal ly stated that federal |aw does not recognize the
right that plaintiffs seek and that the federal Constitution
shoul d not be interpreted to enbrace sane-sex marriage. |In 1996,
Congress enacted the Defense of Marriage Act (“DOMA’), which
provides that all Acts of Congress that refer to “marriage” or
“spouse” shall be interpreted to apply only to m xed-gender
couples. 1 U S.C. 87. In addition, DOVA states that no State
shall be required to give effect under the Full Faith and Credit

Cl ause of the United States Constitution, U.S. Const. art. 1V,

81, to any other State’s |law that recogni zes sanme-sex narri age.
28 U.S.C. 81738C.°

This provision of DOVA is in conformty with the |aws
of forty-nine of the States. A large najority of States have
affirmati vely prohibited the recognition of sanme-sex marriages.
Between 1995 and 2001 alone, thirty-three States enacted
| egi sl ati on that both defined marriage as the union of a man and

a woman and provided that their States would not recognize a

The United States Suprene Court decision in Lawence V.
Texas, 539 U.S. 558, 578, 123 S. C. 2472, 2484, 156 L. Ed. 2d 508
(2003), does not address the question of “whether the governnent
nmust give formal recognition of any relationship that honposexual
persons seek to enter.” Thus, its holding that States cannot
crimnalize acts of sodomy between consenting adults has no beari ng
on the i ssues before this court. See Standhardt v. Superior Court,
77 P.3d 451, 454-460 (Ariz. C. App. 2003).
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sane-sex marriage performed in another jurisdiction. WIlliamC

Duncan, VWither Marriage in the Law?, 15 Regent U.L. Rev. 1109,

121 & n. 9 (2003). That nunber has recently been raised to

thirty-nine. Kavan Peterson, 50 State Rundown on Gay Marri age

Laws, August 26, 2004, Stateline.org (Da3)". Four states,
Al aska, M ssouri, Nebraska and Nevada, now have bans agai nst
same-sex nmarriage witten into their State Constitutions. 1d.

(Da2). The Court of Appeals of Arizona rejected argunents that
the federal and Arizona Constitutions require State-recognition

of same-sex nmarri ages. St andhardt, supra. The Arizona court

found that no equal protection or privacy violation arises from
a ban on governnent-sancti oned sanme-sex unions. 77 P.3d at 460
to 464.

Indeed, in two instances in which courts have
threatened the validity of prohibitions on same-sex narriage,
t hose judi ci al deci sions were qui ckly reversed by public mandat e.
In Hawaii, a State Suprene Court ruling that a prohibition on
same-sex nmarriage would violate the Hawaii Constitution in the
absence of a showing of a conpelling State interest, Baehr v.
Lew n, 852 P.2d 44 (Haw. 1993), was overturned by a
Constitutional anendnment adopted by popul ar referendum shortly

thereafter. See Haw. Const. art. |, 823; David Orgon Coolidge &

"http://ww. stateline.orq/stateline/?pa=story&sa=showStorylnfo& d

=353058
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WIlliamC. Duncan, Reaffirm ng Marriage: a Presidential Priority,

23 Harv. J.L. & Pub. Pol’'y 623, 628 (Spring 2001). A simlar

decision by an Alaska trial court, Brause v. Bureau of Vital

Statistics, 1998 W 88743 (Alaska Super. C. 1998), also
triggered the rapid adoption of a constitutional anmendnent

barring sanme-sex nmarriage in that State. See Alaska Const. art.

|, 825; Coolidge, supra, 23 Harv. J.L. & Pub. Pol'y at 628.°

In addition, although the Vernont Supreme Court, in

Baker v. Vernont, 744 A 2d 864 (1999), held that a ban on sane-

sex marriage violated the Common Benefits provision of that
State’s Constitution, the court stayed its decision to give the
Vernont Legi sl ature the opportunity to either anend the Vernont
marriage statutes or provide sane-sex couples with a set of
rights equivalent to marriage. The Vernont Legislature did not
provi de sane-sex couples with the right to marry. Instead, that
State enacted laws that allow for “civil unions” between people

of the same gender effective July 1, 2000. WM. Stat. Ann. tit.

Two recent unpublished trial court decisions hold that a
ban on sane-sex nmarriage constitutes a depravation of
constitutional rights. See Li v. Oregon, 2004 W. 1258167 (Or. Cir.
Ct. Apr. 20, 2004)(allowing State Legislature to craft |egislation
that grants same-sex couples rights equivalent to nmarriage);
Anderson v. King County, 2004 W. 1738447 (Wash. Super. C. Aug. 4,
2004) (staying decision invalidating ban on same-sex nmarriage

pending review by Wshington Supreme Court). Because these
deci sions are unpublished and subject to appellate review, their
precedential value is severely limted. In addition, the decisions

are too recent to accurately gauge the public and |egislative
response to their hol dings.
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15, 81201, et seq. (2001). The Vernont Legislature specifically
retained the definition of marriage as “the legally recognized

union of one nan and one woman.” Vt. Stat. Ann. tit. 15,

§1201(4).
Only one high State court has held that sane-sex
coupl es have a State constitutional right to enter into a State-

sanctioned narriage. In Goodridge v. Departnent of Public

Health, 798 N. E.2d 941 (Mass. 2003), the Suprenme Judicial Court
of Massachusetts held that the equal protection provisions of
that State’s Constitution were violated by statutes limting
marriage to persons of different genders. The court’s
unpr ecedent ed deci sion created a firestormof protest, triggering
both a | egislative drive to amend the Massachusetts Constitution
and an effort to anend the United States Constitution to prohibit

same-sex nmarriages. Kevin J. Worthen, Wuo Decides and Wat

Difference Does it Make? Defining Marriage in “Qur Denocratic

Federal Republic”, 18 BYU J. Pub. L. 273, n. 135 (2004). The

continued validity of the Mssachusetts decision remains in
doubt . ”
It is apparent, therefore, that plaintiffs seek a right

that is not firmy established anywhere in this country and whi ch

Massachusetts | aw does not permt same-sex couples who are
not residents of that State to marry if their marriage would be
unlawful in their State of residence. Mass. Gen. Laws, c. 207, §

11. Thus, plaintiffs, who are residents of New Jersey, are
ineligible to marry in Massachusetts.
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is the subject of ongoing political debate. In such
ci rcunstances, courts wsely exercise caution before short
circuiting the proper deliberation and consideration of
controversial social issues by the elected branches of
governnment. Such caution should be exercised here, given that
plaintiffs can point to no convincing legal authority for the
rights they seek and have already nmade a mmjor gain towards
realization of their goals in the Legislature.

D. The Trial Court Properly Held that
Plaintiffs’ Privacy Rights Are Not Violated
By An Inability To Enter Into A Same-Sex
Marriage.

The State Constitution does not guarantee sane-sex
couples theright to enter into a governnent-sanctioned marri age.
Article I, paragraph 1 of the State Constitution provides that

[a]ll] persons are by nature free and
i ndependent, and have certain natural and
unal i enable rights, anbng which are those
enj oyi ng and defending life and liberty, of
acqui ring, possessi ng, and protecting
property, and of pursuing and obtaining
saf ety and happi ness.

[N.J. Const. art. |, par. 1.]

The | anguage of that paragraph “incorporates withinits

terms the right of privacy and its concomtant rights

Pl anned Par ent hood, supra, 165 N.J. at 629; Right to Choose V.

Byrne, 91 N.J. 287 (1982). Qur courts have defined the right of

privacy as “the right of an individual to be . . . protected from

any wongful intrusioninto his private |ife which woul d outrage
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or cause nental suffering, shame or humliation to a person of

ordinary sensibilities.” Hennessey v. Coastal Eagle Point Q|

Co., 129 N.J. 81, 94 (1992)(quoting McGovern v. Van Riper, 137

N.J. Eq. 24, 32 (Ch. Div. 1945), aff’'d, 137 N.J. Eq. 548 (E. & A
1946)) . Essentially, the New Jersey Constitution provides
citizens with a “zone of privacy” to conduct their affairs
wi t hout governnent interference, wunless such interference

pronotes a valid State interest. Doe v. Poritz, 142 N.J. 1, 77-

78 (1995).
The State Constitutional right to privacy enbraces an
array of personal freedons, including the right to rmake

procreative deci sions, R ght to Choose, supra, 91 N.J. at 303-10,

the right of adults to engage in consensual sexual conduct, State

V. Saunder s, 75 N J. 200, 224-28 (1977)(Schreiber, J.,

concurring), the right to decide whether to be sterilized, Inre

Gady, 85 N.J. 235, 249 (1981), and the right to term nate one’s

life in certain circunstances, Inre Quinlan, 70 N.J. 10, 40-41,

cert. denied, 429 U.S. 922, 97 S. C. 319, 50 L. Ed. 2d 289

(1976). As Judge Feinberg correctly held, the scope of
protection afforded by Article I, paragraph 1, however, does not
extend to the right to enter into a State-sanctioned, same-sex

marri age.
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1) While The Right To Marry Is Protected By The
State Constitution, That Right, By Definition,
Does Not Encompass The Right To Marry Someone Of
The Same Gender.

Al t hough the Supreme Court has recognized that “the
decision to marry invokes a privacy interest safeguarded by the

New Jersey Constitution,” Geenberg v. Kimelnman, 99 N.J. 552,

572 (1985), that right by its very essence includes only the
union of persons of different genders. Thus, a prohibition on
sanme-sex marriage is not so nuch a limtation on the right to
marry, but a defining elenment of that right accepted for
generations as an essential characteristic of marriage. The
right to marry has al ways been understood in lawand tradition to
apply only to couples of different genders. A change in that
basi ¢ understanding would not |ift a restriction on the right,
but woul d work a fundanental transformation of marriage into an
arrangenent that could never have been within the intendnent of
the Framers of the 1947 Constitution and which contradicts the
wel |l -settled, and universally accepted, |egal precept that
marriage is the union of people of different genders.

Article I, paragraph 1 enconpasses a "genera
recogni tion of those absolute rights of the citizen which were a

part of the common law." King v. South Jersey National Bank, 66

N.J. 161, 178 (1974)(quoting Ransomyv. Black, 54 N.J.L. 446, 448

(Sup. Ct. 1892), aff'd, 65 NJ.L. 688 (E. & A 1900)).

Recognition of a particular right as fundanental is limted and
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"cannot be based on the social inportance of the interest.” I d

Springs Indian Corp. v. Township of Ccean, 154 N.J. Super. 75,

107 (Law Div. 1977), aff'd, 81 N.J. 502 (1980).
Courts “nust take care not to read the constitution to
enbrace subj ects never thought to be withinits reach.” Rutgers

Council of AAUP Chapters v. Rutgers, the State Univ., 298 N.J.

Super. 442, 464 (App. Dv. 1997)(Bainme, J.A D., concurring),

certif. denied, 153 N.J. 48 (1998). *“The standard to be applied

i n determ ni ng whet her a fundanental constitutional right exists
requires the reviewing court to look to the '"traditions and
(coll ective) conscience of our people' to determ ne whether a
principle is 'so rooted (there) . . . as to be ranked as

fundanent al .’ Ki ng, supra, 66 N.J. at 178 (quoting Giswold v.

Connecticut, 381 U.S. 479, 493, 85 S._C. 1678, 1686, 14 L. Ed.

2d 510, 520 (1965) (Col dberg, J., concurring)).

The historic limtation of marriage to individuals of
di fferent genders demands the conclusion that sanme-sex marriage
is not a recogni zed fundanental right in New Jersey. The concept
of same-sex marriage certainly was not recogni zed at common | aw.
As the Appellate Division explained:

The historic assunption in the application

of comon law and statutory strictures

relating to marriages is that only persons

who can becone "man and w fe" have the

capacity to enter narriage.

[MT., supra, 140 N.J. Super. at 84
(citations omtted).]
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The court recently reiterated that, under New Jersey |aw, the
"conmonpl ace neaning of marriage [which] envisions a man and a
wonan joined in wedl ock” remains the only nmarriage entitled to

statutory recognition. Lee v. Ceneral Accident Ins. Co., 337

N.J. Super. 509, 514 (App. Div. 2001)(citing Lopez v. Santiago,

125 N.J. Super. 268, 270 (App. Div. 1973)); accord Rutgers

Council, supra, 298 N.J. Super. at 455.

Nor can it be said that same-sex nmarriage i s so rooted
in the traditions of this State that it nust be deened to be a
fundanmental right. |ndeed, the concept of two individuals of the
same gender entering into a nmarriage was inconceivable to the
vast majority of people, including gay nen and | esbians, until
well into the latter half of the twentieth century. The Franers
of the New Jersey Constitution of 1947 could not possibly have
fathomed sanme-sex marriage at all, let alone as a fundanenta
right cloaked in constitutional protection. Prior to the
organi zed gay rights novenent in this country, which began with
the 1968 Stonewal | uprising in New York City, the concept of even
m ni mal | egal protections for honosexual s was foreign to American
| aw. One cannot reasonably conclude that the Framers of the 1947
Constitution intended to bestow on same-sex couples the
fundanmental right to marry.

The courts in other States have recogni zed the historic

under st andi ng that marriage i ncl udes only the uni on of persons of
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di fferent genders. For exanple, in Baker v. Nelson, 191 N.W2d

185 (1971), app. diss., 409 U.S. 810, 93 S. &. 37, 34 L. Ed. 2d
65 (1972), the Suprenme Court of M nnesota rejected a challenge to
that State's marriage statute by two nen who wi shed to marry. In
reaching its decision, the court reasoned that an historic
under standi ng of marriage as a union of a man and a wonman i s "as
old as the book of Cenesis,” and that "[t] he due process cl ause

is not a charter for restructuring” fundanental
understandings “by judicial legislation.” 1d. at 186; see also

Storrs v. Holconb, 645 N.Y.S. 2d 286 (Sup. C. 1996)(declining to

identify a newfundanental right to sane-sex marri age because t he
long tradition of marriage, understood as a union of nmale and
female, testifies to a contrary political, cultural, religious

and | egal consensus), diss. on other grounds, 666 N.Y.S.2d 835

(App. Div. 1997); Constant A. v. Paul C A, 496 A 2d 1, 6 (Pa.
Super. Ct. 1985) (honbsexual nmarriages are not permtted and the
relationship is not to be equated with heterosexual relations);

Singer v. Harra, 522 P.2d 1187, 1197 (Wash. C. App.), rev.

deni ed, 84 Wash. 2d 1008 (1974)(an historical definition of
marriage i s deeply rooted in our society and does not include a
constitutionally protected right to sane-sex marriage); Jones V.
Hal | ahan, 501 S.W2d 588, 590 (Ky. 1973)(finding no
constitutional sanction or protection of the right of marriage

bet ween persons of the sane sex); Anonynbus v. Anonynous, 325
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N.Y.S 2d 499 (Sup. C. 1971)(the law nakes no provision for a
"marriage" between persons of the sane sex because narriage is
and al ways has been a contract between a nman and a woman).

The deci sion of the Alaska trial court in Brause is not
persuasi ve precedent for a contrary conclusion. As an initial
matter, the opinion has been overturned by a popularly enacted
anmendnent to the Al aska Constitution declaring no constitutional
right to sane-sex nmarriage. Its continuing validity as
precedent, therefore, has ended. In addition, the rationale
enpl oyed by the court is fatally fl awed.

In Brause, the court found a fundanental right “to
choose one’s life partner” under the Al aska Constitution. 1998
W 88743 at *6. This unusual holding transfornms the recognized
contours of marriage, as they have al ways been understood, into
an anor phous and limtless right to government sponsorship of al
rel ati onshi ps. Wile defendants woul d agree that adults are free
to decide which person to “partner” with for life, there is no
basis for the erroneous conclusion in Brause that the State nust,
by constitutional dictate, accord marriage rights to every such
“partnership.” Rather than anchoring its decision in the |ong-
standi ng and w del y-accepted notions of privacy enbedded in the
fabric of our society, the Brause court creates, from whole
cloth, a right never before recognized i n Arerican jurisprudence

and declares that right to be fundanental. The creation of new
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rights, however, is properly delegated to the |egislative branch
of government. The path forged by the Brause decision is too
undi sci plined to warrant serious consideration by this court.

The Suprene Court’s decisionin Lovingv. Virginia, 388

UusS 1, 87 S. . 1878, 18 L. Ed 2d 1010 (1967), is predicated
entirely on the Fourteenth Amendnment’s prohibition of racia
classifications and does not, therefore, provide support for
plaintiffs position. As the Court explained, the “racial
classifications enbodied” in the Virginia statute that banned
interracial marriage were “directly subversive of the principle
of equality at the heart of the Fourteenth Anendnment . . . .7
Id., 388 U.S. at 12, 87 S. C. at 1824, 18 L. Ed 2d 1010.

No sim lar constitutional provision accords hei ghtened
protection to individuals who claimthat statutes discrimnate on

the basis of sexual orientation. As the Appellate Division

explained in Rutgers, supra, 298 N.J. Super. at 453, inrejecting

an equal protection challenge to a statute that does not provide
heal t h i nsurance coverage to the sane-sex partners of enpl oyees

in the State Health Benefits Pl an:

Qur courts . ) ) have not addressed
classifications based on marital status or
sexual orientation. However, the federa

courts have held that sexual orientation
cl assifications are not suspect. Ben-Shal om
v. Mrsh, 881 F.2d 454, 465-66 (7" Cr

1989) cert. denied, 494 U.S. 1004, 110 S.
. 1296, 108 L. Ed. 2d 473 (1990); High

Tech Gays v. Defense |Indus. Sec. d earance
Of., 895 F.2d 563, 573-574 (9" Cir. 1990).
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We have not created suspect classifications

where the federal courts have refused to do

so, and therefore, have no reason to view

sexual orientation or marital status as

deserving of heightened scrutiny.

The conparison plaintiffs seek to draw between New
Jersey’s statute limting marriage to m xed-gender couples and
Virginia’s law prohibiting interracial marriage is flawed as a
matter of |egal principle. Nunerous courts have rejected the

anal ogy advanced by plaintiffs in this regard. See Baker v.

Vernont, supra, 744 A . 2d at 880 n. 13; Baker v. Nelson, supra, 191

N.W?2d at 187; Harra, supra, 522 P.2d at 1187.

Nor did the ban on interracial marriage at issue in
Loving reflect the overwhelmng view of the nation. “By
contrast, statutory restrictions oninterracial marriage, such as

that struck down in Loving v. Virginia . . . did not have such

deep historic roots. (Unlike nost of the restrictions on
marriage, the racial prohibition was an Anerican innovation

wi t hout English precedent.”) Goodridge v. Departnent of Public

Heal t h, 2002 W. 1299135 at *10 n.22 (Mass. Super. 2002), rev'd,

798 N. E. 2d 941 (Mass. 2003)(citing Loving, supra, 388 U.S. at 6,

87 S. C&. at 1821, 18 L. Ed. 2d 1010 (Virginia's anti-
m scegenation | aw was not enacted until 1924)). Nor were raci al
[imtations uniformy inposed on the right to marry. By 1967

only 16 States inposed such restrictions. lbid. Thus, while

plaintiffs make a synpathetic case for governnent recognition of
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their relationships, they lack the significant |egal foundation
that was available to the plaintiffs in Loving to denmand j udi ci al
recognition of the rights they seek.

2) Even If The Ability To Marry Someone Of The Same
Gender Is A Fundamental Right, New Jersey’s
Interest In Prohibiting Same-Sex Marriage
Outweighs The Minimal Harms Visited Upon The
Plaintiff Couples, Whose Relationships Enjoy
Significant Statutory Protections.

It has al ways been recognized that the right to marry
is not absolute. “Although constitutionally based, the right to
marry remai ns subject to reasonable state regulation. Indeed,
that right traditionally has been subject to pervasive

regul ation.” G eenberg, supra, 99 N.J. at 572. Thus, even if

the court were to determ ne that the fundanental right to marry
includes the ability to marry soneone of the same gender, New
Jersey’s prohibition on sane-sex marri age can wi t hstand j udi ci al
scrutiny because of the legitinmate State purpose furthered by the
ban and its mnimal intrusion on plaintiffs.

The test for determning whether a restriction on
marriage wll survive a constitutional chal | enge S
straightforward: the effect of the challenged statute on the
right to marry is weighed “in light of the state interest”
furthered by the |aw Id. at 579. Numerous restrictions on
marri age have been uphel d agai nst chall enges under the right to

privacy.
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New Jersey statutes ban biganous marriages, N.J.S A
2C.24-1, common |law marriages, NJ.S. A 37:1-10, incestuous
marriages, N.J.S. A 37:1-1, and nmarriages to persons adjudged to
be nmentally inconpetent or wth a venereal disease in a
communi cabl e stage, N.J.S. A 37:1-9. The governnental interest
in these restrictions have been repeatedly recogni zed. The ban

on common | aw narri age has been found to di scourage “uni ons whi ch

are marked by [a] | ack of commtnent and which . . . nmay di ssol ve
at any nonent. The uncertainty as to econom c support and
dependency are the primary concerns of the State.” Torres v.

Torres, 144 N.J. Super. 540, 543 (Ch. Div. 1976). The governnent

has been found to have a conpelling interest in banning pol ygany
because “[nonogany is inextricably woven into the fabric of our
society” and is “the bedrock upon which our culture is built.”

Potter v. Gty of Murray Gity, 760 E.2d 1065, 1070 (10th Cr.),

cert. denied, 474 U.S. 849, 106 S. C. 145, 88 L. Ed. 2d 120

(1985). The State’'s interest in a ban on incestuous marriages is
self-evident: preventing the dilution of the genetic makeup of
the offspring of the nmarriage. In addition, protection of
mental |y i nconpet ent persons fromnani pul ati on and t he prevention
of the spread of disease support the limtations that address
those circunstances. These total bans on certain narriages are

all valid exercises of government authority. The sane concl usion
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is true with respect to New Jersey’'s prohibition on sane-sex
marri age.

Plaintiffs overstate the effect on themof the State's
prohibition on same-sex narriage. VWiile it is true that
plaintiffs cannot marry one another, the Legislature and the
courts have taken significant steps to protect the rights of
same-sex couples. The dimnished inpact on plaintiffs’ ability
to maintain their same-sex relationships, mlitates in favor of
the State’s ban on sane-sex narri age.

Al though plaintiffs allege that their famlial rights
are effected by the ban on sane-sex marri age, over the past three
decades, New Jersey has strengthened the protections afforded to
sane-sex couples. Nearly 30 years ago, it was established i n New
Jersey that the parental rights of an unnmarried gay person are

constitutionally protected. Inre J. S. & C, 129 N.J. Super

486, 489 (Ch. 1974), aff’d, 142 N.J. Super. 499 (App. Div. 1976).

In addition, in this State nenbers of sanme-sex couples are
permtted to adopt their partner’s biological children. [In re

Adoption by HNR, 285 NJ. Super. 1, 6 (App. Dwv. 1995

(allowing lesbian to adopt biological child of her partner

conceived with nutual planning during sanme-sex relationship); ILn

re J.J. MG, supra, 267 N.J. Super. at 625-26 (sane). Recently,
our Suprene Court held that a lesbian was a “psychol ogi cal

parent” to the children of her fornmer partner, with whom she
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lived in a “famlial setting,” and accorded her visitation

rights. V.C v. MJ.B., 163 N.J. 200, 224, cert. denied, 531

US 926, 121 S. C. 302, 148 L. Ed. 2d 243 (2000). In a 1997
case that did not generate a published opinion, a Bergen County
Judge, with the consent of the State, allowed a gay nal e couple
to adopt a child who was not related to either man but for whom

t hey wer e St at e- aut hori zed foster parents. See

http://archive.acl u.org/ news/ nl1l21797a. htnil .

In addition, a gay person may change their |l ast nanme to
that of their same-sex partner to announce their relationship to

t he worl d. In re Application for Nanme Change by Bacharach, 344

N.J. Super. 126, 134 (App. Dv. 2001). As the court correctly

observed, same-sex coupl es

can exchange rings, proclaimdevotion in a

public or private cerenony, call their

relationship a nmarriage, use the sane

surnanme, adopt and rear children. All these

actions may be taken in full public view

None are offensive to the laws or stated

policies of this state.

[Id. at 135.]

Furthernore, the Prevention of Donestic Violence Act,
N.J.S. A 2C 25-17, affords the sane protection to victins in
sanme-sex relationships as in other relationshi ps covered by the
Act . And, nore generally, the Law Against Discrimnation,
N.J.S.A 10:5-4, protects individuals from discrimnation in

enpl oynent, and access to public accommobdati ons and housi ng based
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on “marital status, affectional or sexual orientation, [and]
famlial status . ”

As discussed at Ilength above, the newy enacted
Donestic Partnership Act provi des same-sex couples with an array
of legal protections and benefits accorded to nmarried coupl es.
Many of the harns alleged in plaintiffs’ Amended Conpl aint have
been addressed. Sanme-sex couples have been provided wth
i nportant rights concerning health care, including visitation,
control of nedical records, the ability to consent to organ

donati on and aut opsi es when a donestic partner dies, and access

to a partner during emergency nedical treatnent. See N J.S A

26:2h-12.22; N.J.S. A 26:2h-32(d); N.J.S. A 26:5C12(b);: N.J.S. A
26:6-50; N.J.S.A 26:6-58(b)(1); N.J.S.A 26:8A-6(f).

I n addi ti on, val uabl e tax benefits have been granted to
same-sex coupl es. Those benefits include an exenption on
transfer inheritance tax with respect to property that passes
bet ween donestic partners after a death, the right to declare a
donmestic partner as a dependent on gross inconme tax returns in
certain circunstances, and a gross income tax personal exenption
for donmestic partners equivalent to that afforded to married

couples. See N.J.S. A 54:34-2(a); N.J.S. A 54:34-1(f); N.J.S. A

54:34-4(j); NJ.S.A 54A:1-2(e); N.J.S. A 54A 3-1(b)(1).
Donestic partners of individuals who are nenbers of a

State-adm nistered retirenent system are entitled to all the

38



benefits accorded to spouses. N J.S A 52:14-17.26(d)(1). Non-
State public entities that participate in the State Health
Benefits Program may el ect to provide benefits to the donestic
partners of enpl oyees. N.J.S.A  52:14-17.26(d)(2). Private
i nsurance conpanies that offer spousal coverage for nedical
hospital, health, and dental expenses in this State nust offer
such benefits to the donmestic partners of covered persons. L.
2004, c. 246, 8848-56. Finally, the Law Against D scrimnation
has been anended to outlaw discrimnation on the basis of
donmestic partnership status. N J.S. A 10:5-12.

In addition, plaintiffs can take steps avail able to any
persons to aneliorate the harns they allege to suffer wth
respect to property rights, and health care deci si on making. The
Advance Directives Act authorizes any conpetent adult to execute
an advanced directive designating any individual as a |egal
representative to make health care decisions in the event the

decl arant subsequently | acks deci sion nmaki ng capacity. N.J.S. A

26: 2H 55 and -56; see also In re Roche, 296 N.J. Super. 583 (Ch.

Div. 1996). In addition, sane-sex partners can execute wills to
control the inheritance of their property upon death, purchase
property as joint tenants with a right of survivorship, and enter
into agreenents with respect to the distribution of property upon
the termnation of their relationships. An agreenent between

unmarried adults to provide lifetime support after cohabitation
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may be enforceable for sane-sex coupl es. See generally In re

Estate of Roccanonte, 174 N.J. 381 (2002). In addition, the

Suprenme Court of New Jersey has recognized that in sone
circunstances the “famlial relationship” to an injured party
necessary to allege certain tort clains need not be based on

marriage or blood. See Dunphy v. Gregor, 136 N.J. 99 (1994).

Wt hout question, the New Jersey Legislature has made
significant gains with respect to the provision of protections
and benefits to sane-sex couples. Ganted, same-sex couples do
not enjoy all of the rights of those who are married. However,
to the extent that plaintiffs suffer inequity because statutory
benefits available to spouses are not available to them the
appropriate avenue of redress is to seek a | egislative response.
As a general proposition, the Legislature is accorded vast
deference in determning eligibility for statutory benefits. The
Legislature is the body nost responsive to the will of the people
and best suited to forge the practical conprom ses necessary to
preserve unity in a changing and pluralistic society. Gay nen
and | esbi ans have al ready denonstrated the effectiveness of the
| egi sl ative process. Since issuance of the trial court decision
in this matter, plaintiffs have gained the right to secure
nunerous significant |egal protections and benefits. Not hi ng
prevents plaintiffs from seeking further gains from the

Legi sl ature.
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Thus, the prohibition on sanme-sex marriage is simlar
to the statute affecting marital rights upheld by the Suprene

Court in Greenberg, supra. In that case, plaintiff chall enged on

privacy grounds a statutory amendnent that prohibited her from
casi no enpl oynent because she was the spouse of a judge. 99 N.J.
at 578. The Court was not persuaded by her argunent that the
statute interfered with her State Constitutional right to marry:

The amendnent, which was adopted sixteen

years after her marriage, could not have

affected plaintiff's decision to marry, and

she does not intimate that her inability to

obtain casino enploynent mght affect her

deci si on to remai n marri ed. Any

interference with her marital rights is but

an indirect consequence of the ban on the
enpl oynment of judicial spouses.

[Lbid.]
Having found that plaintiff’s right to marry was only indirectly
affected by the chall enged statute, the Court went on to uphold
the |l aw because it bore a rational relationship to the valid
governmental objective of preserving the public confidence in
casi no ganbl i ng by preventing the appearance of casino influence
on the Judiciary. 1bid. Ganted, the ban on sanme-sex narriage
is anore significant [imtation on the right to marry than the
statute examned in G eenberg. However, in light of the
statutory protections afforded to sane-sex couples and their
ability to protect their rights through the nethods described

above, New Jersey’s ban on sane-sex marriage has, at nost, a
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m nimal effect on the ability of these couples to maintain their
rel ati onshi ps.

The State’s interest in preserving the |ong-accepted
definition of marriage, on the other hand, is substantial. It is
entirely rational for the Legislature to conclude that the rights
of gay nen and |eshians can be protected in ways other than
alteration of the traditional understanding of marriage. The
institution of marri age has played a unique role in the formation
of our society. |Its status as the union of people of different
genders has remai ned unchanged throughout history. Wil e the
Legi sl ature has denonstrated its desire to recognize the rights
of individuals in same-sex relationships, it is not unreasonabl e
for the Legislature to conclude that a fundanental change in the
centuries-old neaning of marriage is not necessary to protect
same- sex coupl es.

A sea change of the sort sought by plaintiffs wll
necessarily disrupt long-settled expectations and deeply-held
beliefs of the vast mpjority of New Jersey’s residents. It is
entirely reasonable for the Legislature to enact |egislative
changes to protect gay and | esbi an coupl es wi t hout di sturbing the
marriage statute. An inpatience with the scope or pace of change
is an insufficient basis upon which to justify the judicial

creation of a new constitutional right, particularly in the
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absence of any judicial precedent suggesting that the right
sought is enbodied in our Constitution.

Moreover, it is reasonable for the Legislature to
conclude that this State has aninterest in preserving uniformty
anong the States with respect to the definition of marriage.
This rationale for New Jersey’s ban on sane-sex narriage has
particul ar resonance given the fact that such unions are valid
only in one State (where their continued validity is in question)
and that New Jersey’s recognition of sane-sex narriage woul d
raise significant legal issues under the Full Faith and Credit
Cl ause regarding the validity of those marriages i n other States.
It is no snall matter for the New Jersey Legislature to sanction
a formof marriage that is expressly prohibited in either the
statutes or Constitutions of forty-eight of its sister States, as
well as in the | aws enacted by Congress.

While New Jersey may well take the role of nationa
trail bl azer when the circunstances for such a bold nove are
right, the decision to stand virtually al one anong the States in
recognizing a right belongs to the Legislature. But, where
hi story, common law, and the nearly uniformlaws of the United
States all reach the conclusion that marri age does not extend to
same-sex couples, it is entirely reasonable for the New Jersey

Legislature to decide that the rights of gay nen and | esbhi ans can
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be protected short of creating the unique right to enter into a
same- sex marri age.

The Suprene Court has held that |egislative bodies are
presuned to act on the basis of adequate factual support and that
"[t]his presunption can be overconme only by proofs that preclude
the possibility that there coul d have been any set of facts known
to the legislative body or which could reasonably be assuned to
have been known which would rationally support a concl usion that

the enactnent is in the public interest.” Hutton Pk. Gardens v.

West Orange Town Council, 68 N.J. 543, 565 (1975). The

"governnent does not have a heavy burden to satisfy"” this test.

Ham | ton Anusenent Center v. Verniero, 156 N.J. 254, 270-271

(1998), cert. denied, 527 U.S. 1021, 119 S. & . 2365, 144 L. Ed.

2d 770 (1999). Therefore, the Court has held that the
Legi sl ature may establi sh adequat e support for its enactnments by
pointing to United States Suprenme Court deci sions on the subject,
the decisions of New Jersey courts, the decisions of federa
courts, the decisions of courts in other states, the | egislative
findings set forth in the statute itself, other State |laws and
"sinple comon sense." Ibid. As discussed throughout this
brief, New Jersey’s marriage statutes plainly have overwhel m ng

support in all of these areas.
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E. Plaintiffs’ Equal Protection Rights Are Not
Violated By An Inability To Enter Into A
Same-Sex Marriage.

Article I, paragraph 1 of the Constitution protects
“agai nst the unequal treatnent of those who should be treated

alike.” Geenberg, supra, 99 N.J. at 568. In analyzing equa

protection clainms, our Suprenme Court has rejected the three-
ti ered approach used for clains of this nature under the federal
constitution, instead relying on a flexible balancing test.

Barone v. Departnent of Human Servs., 107 N.J. 355, 368 (1987);

Ri ght to Choose, supra, 91 N.J. at 305, 309. The bal ancing test
wei ghs the nature of the affected right, the extent to which it
has been restricted and the need for the restriction. G eenberg,
supra, 99 N.J. at 567.

The Supreme Court recently provided a cogent
explanation of the interplay between the federal three-tier
approach to equal protection clainms and the nore fluid anal ysis
appropriate for simlar clains raised under the New Jersey

Consti tution. As the Court explained in Sojourner A V.

Departnment of Human Servs., 177 N.J. 318, 332 (2003), “[t]hirty

years ago, Chief Justice Wintraub rejected ‘[n]echanica

approaches to the delicate problemof judicial intervention under
either the equal protection or due process clauses’” of the New
Jersey Constitution[:]”

[A] court nmust weigh the nature of the
restraint or the denial agai nst the apparent
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public justification, and deci de whet her the

State action is arbitrary. In that process,
if the circunstances sensibly so require,
the court may <call wupon the State to

denpnstrate the existence of a sufficient
public need for the restraint or the denial.

[ Robi nson v. Cahill, 62 N.J. 473, 491, cert.
denied sub nom, 414 US. 976, 94 S. .
292, 38 L. Ed. 2d 219 (1973).]

“Later . . . the Court reaffirmed that approach, finding that it
provi ded a nore flexible anal ytical franework for the eval uation

of equal protection and due process clains.” Soj ourner A.,

supra, 177 N.J. at 333 (citing G eenberg, supra; Ri ght to Choose,

supra.)

“I'n keeping wth Chief Justice Weintraub’ s direction,
we ‘consider[] the nature of the affect right, the extent to
whi ch the governnental restriction intrudes upon it, and the
public need for the restriction.”” Id. at 333 (quoting Pl anned

Par ent hood, supra, 165 NJ. at (2000)(internal quotations

omtted)). “By deviating fromthe federal tiered nodel, we are
able to exam ne each claim on a continuum that reflects the
nature of the burdened right and the inportance of the
governnmental restriction.” 1 bid. The Court pointed out,
however, “that al though our node of analysis differs in formfrom
the federal tiered approach, the tests weigh the sane factors and
of ten produce the sane result.” 1d. at 333.

Thus, New Jersey’s equal protection analysis does not

i npose wooden categories on the rights asserted under the State
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Constitution. Under Article 1, whether a right is characterized

as “fundanmental ,” “substantial,” “inportant,” or in some other
category, is not determnative of the strength of the State
interest necessary to establish the validity of a statute
restricting that right. However, a qualitative analysis of the
nature of the right asserted in an equal protection case is
essenti al because the further a right is from being fundanental
the greater the | eeway the State has to place restrictions on the
right through statutory enactnents. “[T]he nature of the right
is the crucial consideration in characterizing the right” for

equal protection analysis. Geenberg, supra, 99 N.J. at 567.

| ndeed, the Suprenme Court has never invalidated a
statute on equal protection grounds under the State Constitution
where the plaintiffs assert a right that has not been
characterized by the Court as fundanental. Overall, the
i nstances in which the Court has struck down a statute on equal
protections grounds are few On the rare occasion in which a
statute failed to survive equal protection scrutiny, it cannot be
seriously disputed that the right asserted qualifies as a
fundanmental right under the State Constitution. That is, the
right vindicated has been so rooted in the “'traditions and
(coll ective) conscience of our people’ . . . as to be ranked as

fundanmental .'" King, supra, 66 N.J. at 178 (quoting Giswld v.
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Connecticut, 381 U.S. 479, 493, 85 S._C. 1678, 1686, 14 L. Ed.

2d 510, 520 (1965) (Col dberg, J., concurring)).

For exanple, in Planned Parenthood, supra, a statute

requiring parental notification prior tothe adm nistration of an
abortion to m nors was struck down to protect “the inportance of
a worman’s right to control her body and her future, a right we as
a society consider fundanental to individual |iberty” and which
is “enbodied in our own Constitution.” 165 N.J. at 631-32. The
same right served as the basis for the decision in R ght to

Choose, supra, to invalidate a Medicaid funding statute that did

not provide reinbursenents for certain abortions. 91 N.J. at 305
(the “right to choose whether to have an abortion . . . is a
fundanmental right of all pregnant women . . . .”7). The Suprene

Court’s renowned Mount Laurel doctrine is designed to protect the

fundanmental right to affordable housing. Sout hern Burlington

Cty. NAACP v. Township of Muwunt Laurel, 92 N.J. 158, 208 (1983).

And, in Matthews v. Gty of Atlantic Gty, 84 N. J. 153 (1980) and

Gangem V. Rosengard, 44 N.J. 166 (1965), the Court struck down

statutes that inposed residency requirenents on candi dates for
el ective office because of the intrusion those statutes inposed
on the voters’ freedom of choice. No other Suprene Court case
squarely invalidated a State statute on equal protection grounds
under the State Constitution. Thus, while classification of a

right as fundanental is not essential to a successful equa
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protection claim under the State Constitution, a failure to
establish that the State has trespassed on a fundanmental right
is, in effect, fatal.”

On the other hand, the Suprenme Court repeatedly has
rejected equal protection challenges to statutes that limt
rights which fall below the fundanental threshold. See e.q.

McCann v. Cerk, City of Jersey City, 167 N.J. 311, 328

(2001) (rejecting equal protection challenge to statute limting
right to be candidate for public office after conviction of a

crinme involving noral turpitude); Geenberg, supra, 99 N.J. at

561 (rejecting equal protection challenge to statute alleged to
interferewith “property and liberty interest in obtaining casino
enpl oynment, as well as . . . right to marry and right to famli al

association”); Brown v. Gty of Newark, 113 N.J. 565, 574

(1989) (rejecting equal protection challenge to statute that
limted peddlers’ right “to engage in . . . business”); Taxpayers

Ass’'n v. Township of Weynouth, 80 N.J. 6, 44 (1976)(rejecting

equal protection challenge to ordinance that limted “right to

The Court has been less reluctant to rely on equal
protection concerns when elimnating a classification in a commobn
|l aw rule. Jersey Shore Medical Center v. Estate of Baum 84 N.J.
137, 147-49 (1980) (abrogating on equal protection grounds common
law rule that wife is not liable for necessary nedi cal expenses of
husband’s final illness). In addition, in 1949, the Suprene Court
struck down under Article | a provision of the State’s unenpl oynent
statute that excluded certain insurance agents from receiving
benefits without a rational basis for doing so. Washington Nat’|
Ins. Co. v. Board of Review, 1 N.J. 545, 554-45 (1949).
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decent housi ng” by permtting age-based restrictions on residency

intrailer park), cert. denied, 430 U.S. 977, 97 S. &. 1672, 52

L. Ed.2d 373 (1977).

The eval uation of the right asserted, and its pl acenent
on the continuum from fundanental to trivial, is the
responsibility of the court. The federal three-tier system
while not controlling, provides an appropriate guideline for
judicial inquiry inthis area. The truth of this propositionis
establ i shed wi thout question in the Supreme Court decisions from

Greenberg to Sojornour A in which the Court, for decades, when

deciding Article | equal protection clains, has referred to and
relied upon United States Suprene Court precedents interpreting
the federal Constitution.

The crucial issue under New Jersey law is “whether
there i s an appropriate governnental interest suitably furthered

by the differential treatnent.” Borough of Collingswood V.

Ri nggold, 66 N.J. 350, 370 (1975), app. diss., 426 U.S. 901, 96

S. &. 2220, 48 L. Ed. 2d 826 (1976). A “real and substanti al
rel ati onship between the classification and the governnental
pur pose which it purportedly serves” nust be shown to sustain the

cl assification. Bar one, supra, 107 N.J. at 368 (internal

guotations omtted).

The holding in Rutgers Council, supra, illustrates why

the Hawaii Supreme Court’s decision in Baehr, supra, should not
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be consi dered persuasi ve precedent by this court. O course, the
hol ding in Baehr was overturned by a constitutional anmendnent
adopt ed through popul ar referendum Its precedential value,
t herefore, has been extinguished. Putting its reversal aside,
however, the reasoning of Baehr is out of sync with New Jersey
law. The Court in Baehr held that that State’s ban on same-sex
marri age amounted to a classification based on gender. 852 P.2d
at 64. Under Hawaii |aw, gender-based classifications are
suspect and warrant strict scrutiny. 1d. at 65. Both of these
propositions are inapplicable here.

New Jersey’s narriage statute does not contain a
gender - based classification. Al nen and all wonen, including
plaintiffs, are able to marry. Gender alone is not a qualifying
statutory requirenent for a marriage |icense. The crux of
plaintiffs’ allegations is that they nay not nmarry the person of
their choosing because of that person’s gender. It is the
i ndividual plaintiffs’ desire to marry someone of the sane sex,
not plaintiffs’ genders, that stands as a barrier to i ssuance of
marriage licenses. Thus, if thelimtation on sane-sex narriage
in New Jersey is to be viewed as a classification, that
classification is correctly characterized as one based on sexua
orientation, as the Appellate Division concluded in Rutgers

Council. The Rutgers Council opinion unequivocally holds that

classifications based on sexual orientation are not subject to
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strict scrutiny in New Jersey, but may be upheld under the |ess
strict balancing-of-interests test. Thus, the rationale in Baehr
sinply is inapplicable to the issues before this court.

Mor eover, when a statute is facially neutral, even if
it has a disparate inpact on a class of individuals, an equa
protection challenge wll succeed only if the Legislature

i ntended to discrimnate agai nst the class. Geenberqg, supra, 99

N.J. at 580. Here, New Jersey’s nmarriage statutes are facially
neutral in that they apply with equal force to all nmen and al

wonen in the State. Plaintiffs, |ike anyone else in the State,
may receive a marriage license, provided that they neet the
statutory criteria for marriage, including an i ntended spouse of
t he opposite gender. Plaintiffs are, in that sense, in the sane
position as all other New Jerseyans. The State makes the sane
benefit, m xed-gender narriage, available to all individuals on
the sane basis. Wether or not plaintiffs wish to enter into a
m xed-gender marriage is not determnative of the statute’s
validity. It is the availability of the right on equal ternms,
not the equal use of the right, that is central to the
constitutional analysis. Plaintiffs seek not to lift a barrier
to marriage, but to change its very essence. This objective is
legislative in nature and finds no support in the equal

protection provisions of the State Constitution.
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For the same reasons, the enbattled decision of the
Massachusetts Supreme Judicial Court is unpersuasive precedent.
The Goodridge decision is predicated on the notion that the
“Massachusetts Constitution is, if anything, nore protective of
i ndividual liberty and equality than the Federal Constitution,”
that it may “denmand broader protection for fundanental rights”
and is “less tolerant of government intrusion into protected
spheres of private life.” 798 N. E.2d at 948-949. New Jersey’s
Suprene Court, on the ot her hand, has cauti oned agai nst expandi ng
the State Constitution beyond its federal counterpart. See State

v. Stever, supra, 107 N.J. at 557. Mor eover, the Massachusetts

deci sion was reached in the absence of any significant statutory
rights in that State for sane-sex couples. Unlike the expansive
protections nowin place in New Jersey for sane-sex coupl es that
enter into a State-sanctioned donestic partnership, the
plaintiffs in Goodridge enjoyed no concentrated set of statutory
rights.

Moreover, the rationale offered by Massachusetts for
its ban on same-sex nmarriage -— the pronotion of procreation, the
creation of an optiml setting for child rearing and the
preservation of State financial resources -— are not offered in
defense of New Jersey’s nmarriage statutes. See id. at 961. The
Massachusetts Court did not consider the State’'s interest in

mai ntai ning the traditional notion of marriage, particul arly when
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a corollary set of rights have been provided to sane-sex coupl es
through enactnment of a conprehensive donestic partnership
statute. This inportant justification for New Jersey’s marri age
statutes sinply was not considered in Goodridge.

Finally, this <court should reject the Goodridge
decision for a sinple reason: it is wongly decided. The
Goodri dge Court underval ued t he reasonabl eness of a legislature’s
decision to attenpt to preserve uniformty in the laws of the
United States. Moreover, the Goodridge Court overstated the
ef fect on sane-sex couples of a ban on nmarriage, perhaps because
of the absence of significant statutory protections for sanme-sex
couples in that State. The &oodridge Court enbarked on a
unprincipled mssionto rewite the Massachusetts Constitution,
free from the noorings of the decisions of the Missachusetts
Legislature. This court should not follow suit.

The New Jersey Legislature has spoken on the issue of
State recognition of same-sex couples. Those coupl es enjoy a
host of protections and benefits covering sone of the nost
i mportant aspects of their relationships. Shoul d sane-sex
coupl es seek addi tional protections and benefits, the |l egislative
arena is available to themto secure those additi onal protections
and benefits through their el ected representatives.

Rights are defined by the Legislature, not the

Judiciary. Plaintiffs nust take their request for an alteration
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in the definition of mrriage to the elected officials
responsible for drafting the marriage statutes. Judi ci al
intervention is warranted only where the Legislature has pl aced
an unreasonable restriction on access to the legislatively-
defined right. That is not the case here.

In addition, plaintiffs cannot establish that they are
simlarly situated to those individuals who wish to enter into a
m xed-gender marriage, and, therefore, should be accorded the
sane access to nmarriage as their counterparts. Because the
uni versal ly accepted understanding reflected in the | aws of this
country is that marriage i s between a nman and a woman, plaintiffs
cannot establish that the Constitution demands that they and
I ndi vi dual s seeking to enter into m xed-gender marriages “shoul d

be treated alike.” See G eenberg, supra, 99 N.J. at 568.

Plaintiffs’ desire to enter into a same-sex narriage sets them
apart from the historic understanding of the institution of
marri age. This distinction renders plaintiffs sufficiently
dissimlar to individuals who wish to enter into a m xed-gender
marriage to render their equal protection argunent void. The
cl ass of individuals who wish to enter into m xed-gender marri age
seek access to the historically defined concept of narriage.
Plaintiffs, on the other hand, are in a class of individuals who
wish to alter the fundanmental nature of marriage itself. Froma

| egal standpoint, the differences between these classes of
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individuals are stark, fully justifying the Legislature’s
determ nation that marriage in New Jersey shall take the sane
formthat has | ong been accepted under the | aws of this and every
other State in the Union.

Finally, the holding of the Vernont Supreme Court in

Baker, supra, is not a persuasive precedent for plaintiffs’ equal

protection clains. As a threshold nmatter, the New Jersey
Constitution does not have a “comon benefits” provision simlar
to that upon which the Court’s decision in Baker was based. The
Vermont provision “differs markedly from the federal Equa
Protection Clause in its |anguage, historical origins, purpose,

and devel opnent.” Baker, supra, 744 A 2d at 870. New Jersey’s

Equal Protection Clause is nore closely anal ogous to the |ike-
naned federal counterpart, even though the anal ytical tests under

the two Constitutions differ. Barone, supra, 107 N.J. at 368.

In addition, “the principal purpose” advanced by Vernont in
def ense of its ban on sane-sex narriages was the State’s i nterest
“in pronoting a permanent conm tment between couples who have
children to ensure that their offspring are considered | egitimate

and recei ve ongoi ng parental support.” Baker, supra, 744 A 2d at

881.
The nore fundanental question, and the one advanced by
defendants in this case, of whether the plaintiffs in Baker were

seeking to change the very nature of marriage as opposed to
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elimnating a barrier toits enjoynent, was sinply not before the
Baker Court. In Baker, the Court wundertakes no neaningful
anal ysis of the historic, and universally accepted understandi ng
of marriage as justification for Vernont’s |aw. In fact, the
Baker Court mistakenly supports its holding with what it
describes as a recent trend in enactnent of |egislation favoring
sane-sex relationships. 1d. at 885. Wile it is true, as the
Baker Court notes, that gay nen and | esbi ans have benefitted from
an increasing nunber of statutes designed to outlaw
di scrimnation, for several reasons that trend does not support
the conclusion that same-sex narriage is a constitutional
entitlement.

First, a legislative determination to prohibit
di scrim nati on agai nst gay nen and | esbi ans does not equate to a
governnmental endorsenent of sane-sex nmarriage. There is no
| ogi cal inconsistency in the Legislature declaring that gay nen
and |esbhians are entitled to statutory protection from
di scrimnation, while also declaring that marriage shall conport
toits historic definition. It is perfectly reasonable for the
Legislature to declare that gay nen and |esbians are free to
establish relationships wth one another, create hones and
famlies, pursue housing, educational and career opportunities
wi t hout suffering discrimnation. However, it is also reasonabl e

for the Legislature to conclude that this grant of rights does
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not translate to an inperative that the State sancti on sane-sex
marriage. The fact that the Legislature has decided to extend
certain rights to plaintiffs does not nean that the fundanenta
under st andi ng of marriage nmust be changed.

Second, the enactnent of legislation according
protections to gay nmen and | eshbi ans i s powerful evidence that the
| egi sl ati ve branch of governnent is the appropriate forumfor the
relief that plaintiffs seek. In recent years, there has been a
remar kabl e expansion of statutory protection to gay nen and
| esbians in New Jersey and el sewhere. The fact that those
protecti ons have been gained through the political process with
the consent of the elected representatives of the people
convi ncingly denonstrates that the dramatic alteration of the
| ong-held wunderstanding of nmarriage by judicial fiat is
unwar rant ed and i nappropriate. The extension of statutory rights
to individuals in sanme-sex relationships has begun in the
denocrati c process. This trend should be allowed to continue
wi thout judicial interference. The Baker Court msread the
significance of these devel opnents.

And, finally, the recent trend in legislative
enactnents in this country with respect to sane-sex marri age has
been overwhel mi ngly against plaintiffs’ position. As explained
in greater detail above, in just the past seven years or so,

thirty-nine States have expressly enacted statutes declining to
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recogni ze same-sex marriage. And, where judicial decisions have
hi nted at recogni zi ng same-sex nmarriage, popular initiatives
were spurred to anmend State Constitutions to ensure that marri age
remains true to its historic definition. If this court |ooks to
recent trends in legislation for guidance on the proper
resolution of this matter, one nessage is clear: a national
debate is underway in State |egislatures over the extension of
statutory rights to gay nen and | eshi ans, but when the question
is whether the definition of marriage should be changed to
enconpass same-sex couples, the unm stakabl e national consensus
is that it should not. The Baker Court failed to consider this
crucial distinction.”

While plaintiffs have convinced the Legislature to
sanction their rel ati onshi ps t hr ough | egi sl ation, a
Constitutional entitlenent to the relief they seek cannot be
established. Social change of the type sought by plaintiffs is
acconplished in the |legislative arena. Great strides have
al ready been made in protecting gay nen and |esbians in New
Jersey, these |egislative enactnents are evidence that tangible

acconplishments can be ascertained by plaintiffs through the

*

Plaintiffs report that foreign courts have granted same-sex
couples the right to marry. However, plaintiffs cite no |ega
authority for the proposition that the decisions of foreign courts
are relevant to the interpretation of New Jersey’s Constitution or
t he fundanmental understanding of marriage in this State.
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appropriate avenue of governnent redress for social change: the

Legi sl ature.

CONCLUSION

For the foregoing reasons, defendants respectfully
request that the judgnent of the Law Division be affirned.
Respectful ly subm tted,

PETER C. HARVEY
ATTORNEY GENERAL OF NEW JERSEY

By: /sl
Patrick DeAl nei da
Assi stant Attorney General

Dat ed: Trenton, New Jersey
Sept enber 2, 2004
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