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| NTEREST OF THE AM CUS

The Catholic Action League of Massachusetts is a
civil rights and anti defanmati on organi zati on dedi cat ed
to safeguarding the religious freedomrights of
Catholics and others, including the right of citizens
and public officials to apply their noral convictions
to matters of public policy. The Catholic Action
League of Massachusetts successfully petitioned the
Suprene Judicial Court in 1999 to find mnunici pal
donestic partnership prograns in violation of
Massachusetts |law. Menbers of the organi zation al so
joined this year as signatories and worked to coll ect
signatures on the Protection of Mrriage Arendnent,
because it woul d guarantee that marriage in the
Conmonweal th woul d remain a sacred bond between one
man and one worman. The Catholic Action League of
Massachusetts files this Amcus brief to highlight the
i nportance of the underlying distinction between
natural sexual intercourse and what Massachusetts | aw
descri bes as unnatural sexual intercourse as a
mat eri al basis for distinguishing between nmarried
coupl es and sane-sex couples under the Commonweal th’s

marriage | aw.



ARGUVENT

The Di stinction Between Marriage as Traditionally
Defi ned and Sane- Sex Rel ationships is G ounded in
the Bi ol ogical and Moral Differences Between \Wat
t he Massachusetts Legi slature Characterizes as
Nat ural and Unnatural Sexual |ntercourse.

Your Am cus disagrees with the contention that
“There are no material differences between sane-sex
and different-sex couples”. Brief of Plaintiffs-
Appel lants at 9. Marriage’ s status as a fundanent al
social institution did not arise because nmarried
couples may seek a “*shared interdependent life’ wth
acconpanyi ng personal fulfillment”. Id. at 11. Al
sorts of relationships nay possess these
characteristics but have not garnered the sanme public
esteemas nmarriage. Rather, marriage owes its unique
social inportance to a particular formof intimte
conduct that only a man and a wonman acting together
are biologically capable of conpleting.

The General Court distingui shes between “sexual
i ntercourse” and “unnatural sexual intercourse”. GL.
c. 265, 88§ 22, 22A, 23, c. 270, § 31, c. 272, § 3, c.
277, 88 39, 79. The former termrefers to “the
penetration of the femal e sex organ by the mal e sex
organ, with or without em ssion” while the latter term

“must be taken to include oral and anal intercourse,



including fellatio, cunnilingus, and other intrusions
of a part of a person’s body or other object into the
genital or anal opening of another person’s body”.

Commonweal th v. Gallant, 373 Mass. 577, 584 (1977);

see al so Comonwealth v. Smth, 431 Mass. 417, 422

(2000) (concluding that the General Court intends
sexual intercourse to be understood as conduct limted
to “heterosexual coitus”). As enployed by the

| egi sl ature and as construed by the courts, the term
sexual intercourse necessarily refers to the

bi ol ogi cal fact of gender since only nmen have “nal e
sex organs” and wonmen have “femal e sex organs”.

That only a man and a woman can engage in sexual
intercourse as defined in Massachusetts | aw indicates
that a categorical distinction may be nmade between
married coupl es and sane-sex coupl es based on the
presuned capacity to engage in a formof intimcy
requiring the use of male and femal e sex organs.

The question remains on several |evels, of course,
whet her this difference in physiol ogical capacity
between the two types of couples is “material”.

It is certainly material to a claimof sex
di scrim nation brought under the Equal Rights

Amendment.  Sexual intercourse is possible only



t hrough the use of nmale and fenal e sex organs, thus
providing the “functional differences deriving in the
mai n from bi ol ogy” between a married couple and a
same-sex couple, a finding of which avoids a charge of

sex discrimnation. Attorney CGeneral v. Massachusetts

| nterschol astic Athlethic Association, Inc., 378 Mass.

342, 357 (1979). The marriage definition

di scrim nates according to two persons’ nutual
capacity to engage in a particular formof conduct.

Bi ol ogy provides nmen with nmal e sex organs and wonen
with femal e sex organs. Thus, gender is not a
stereotypical “proxy” for function in this case in the
sane way that it mght be in a case where one’s
athletic capacity is at issue.

Mor eover, a couple’s categorical inability to
engage in sexual intercourse as defined in
Massachusetts law is material to an equal protection
or due process claimalleging interference with a
fundanental right. Laws remain on the Massachusetts
books prohibiting nyriad forns of sexual conduct
except a married couple’ s heterosexual intercourse.
Par aphrasing this Court, even if the enforcenent of
such laws in private, consensual circunstances

involving adults were “of doubtful constitutionality”



the laws “remain[] . . . as . . . crimnal statute[s]
of the Commonweal th whi ch suggests sone dimnution in
the strength of the Commonwealth’s interest in the
elimnation of . . . discrimnation” between sexual

i ntercourse and unnatural sexual intercourse.

Attorney Ceneral v. Desilets, 418 Mass. 316, 329

(1994). How can conduct subject to crimnal penalties
t hroughout history denonstrate the pedi gree of a
fundanental right? The historical treatnents of
sexual intercourse (as defined in Massachusetts) and
unnat ural sexual intercourse differ radically.

Recent trends whereby state courts have overturned
restrictions on “private” consensual sexual behavior?
do not dictate a contrary demand for “public” status.
It is one thing to hold that |aws authorizing
intrusions into the bedroommay interfere with a
generalized “right to privacy”. It is another thing
al together to hold that private rel ationships
characterized by particular fornms of historically
di sf avored sexual behavi or deserve constitutionally

conpel | ed governnent pronotion by being raised to the

! Jegley v. Picado, 80 S.W3d 332, 345 n.4 (Ark.
2002) (striking down sodony statute on privacy grounds
and listing other court rulings doing same).




| evel of a civic institution. Unlike in the

af orenenti oned privacy cases, where the plaintiffs
sought to shield their relationships frompublic view,
the plaintiffs in this case seek with the state’s aid
through its issuance of marriage certificates to nmake
“powerful statenents to the . . . outside world

no | ess expressive than nude danci ng and ot her types
of conduct deened expressive.” Brief of Plaintiffs-
Appel lants at 27 n.13. Preserving privacy in the
former instance has no bearing on whether ratifying
with a marriage certificate nust ensue in the latter

i nst ance.

1. Massachusetts Law Has Understood Marri age As
Resting On An Underlying Assunption O “Potency”,
The Mutual Physical Capacity O A Man And A Wman
To Engage In Sexual Intercourse as Defined in
Massachusetts.

As already noted in filings before this Court,
““Inpotence’ —the inability to engage in sexual
intercourse— . .historically has been a ground for
di ssolution of marriage and continues to be so at
present. GL. c. 208, 8 1. The |aw recognizes that
sexual intimacy is at the heart of the marital
contract and acknow edges that individuals entering

marriage |legitinmately expect, absent disclosure to the

contrary, that a marital partner wll be able to



engage in sexual relations.” Brief of Mnroe Inker
and Charles Kindregan Amici Curiae at 12. O course,
the rel evant sexual “intimacy” or “relations” deened
to be at the heart of marriage was never and i s not
now understood in Massachusetts | aw to be anything
ot her than that coupling which utilizes male and
femal e sex organs.?

Too nuch is made of the fact that proof of
i npotency, while necessary, is not sufficient to void
a marriage in Massachusetts. Brief of Plaintiffs-
Appel l ants at 98; Brief of Inker & Kindregan at 12-15.
Rat her than testifying to sonme |ack of interest on the
State’s part in the correl ation between the presence
of male and fenal e sex organs and a couple’s assuned

capacity to achieve the sexually unifying purposes of

2 See supra section |. at 2-3; M v. M, 342 Mass.
773, 774 (1961) (identifying inpotency due to wife's
bei ng “incapabl e of copul ati on” because of “congenital
physi cal deformties”); Wbster’s Third New
I nternational Dictionary Unabridged 441, 503
(1966) (defining copul ati on as “sexual union: coitus”
and defining coitus as “physical union of male and
female genitalia . . .7); Merrill v. Merrill, 126
Mass. 228, 229 (1879) (referring to inpotency as being
physi cal ly incapable of the act of sexual intercourse,
a worman’ s bei ng physically incapable of connection to
amn); S v. S |, 192 Mass. 194 (1906) (indicating
inpotency is the inability to engage in sexual
“marriage function”).




marriage, the voidable doctrine may instead owe its
application in the marriage context to the State’'s
concern about nmarriage’ s permanency and stability.

See Smith v. Smith, 171 Mass. 404, 405 (1898) (the

public interest in encouragi ng pernmanency of marriage
wei ghs against nullifying or dissolving ostensibly
valid marriages based on clains of fraud).

On one hand, when a man and a worman seek to certify
their relationship as marriage, the union presunably
contains the requisite functional capacities for
sexual intercourse as defined in Massachusetts, solely
by virtue of the presence and bi ol ogi cal
characteristics of both genders. The State has no
di scerni bl e grounds for chall enging the presunption of
potency, a presunption that flows directly fromthe
obvi ous associ ati on between each gender and its
characteristic sex organs. Thus, the State’s interest
i n di scouragi ng the undue annul ment or dissol ution of
marri ages anong ostensibly capable couples, along with
its interest in not intruding wthout invitation into
private matters to gather proof of inpotency, may
reasonably provide the bases for the application of

the voi dabl e, as opposed to the void ab initio,

doctri ne.



On the other hand, an attenpted marri age between
persons of the sanme gender requires no further inquiry
to determine that the only sexual relation possible is
unnat ural sexual intercourse and that the couple is
bi ol ogi cally and necessarily incapabl e of natural
sexual intercourse.

The question now nust be addressed directly: why
woul d the categorical inability of sanme-sex couples to
engage in sexual intercourse as defined in
Massachusetts | aw be material to the state’s interest
in certifying marriage? QCbviously participants in
sanme-sex relationshi ps cannot expect their sexual
relations to include such intercourse. Nor will they
| i kely conpl ai n about each other’s nutually inpotent
bi ol ogi cal condition. The State’s interests
countering the claimraised in this case will have to
transcend the vindication of those feeling personally
wronged (as in the case of a married couple
| egiti matel y expecting and not achi eving potency)
since this will not be an issue in the sane-sex
cont ext.

The follow ng di scussion describes sone public
interests uniquely served by marriage as presently

defined and therefore threatened by the redefinition



proposed in this case. These interests are associ ated
with but not determ ned by procreation, and state
policies on procreation described by the appellants do
not conprom se the state’s interests in reserving
marriage only to those rel ati onshi ps where sexual
intercourse is naturally associ at ed.

Any | egal redefinition that renpves sexual intimacy
fromthe heart of marriage altogether or that deens
unnatural sexual intercourse to be as qualified for
| egal and social esteem as natural sexual intercourse
rai ses substantial policy concerns that the judiciary

is ill equipped to address.

[11. Unique Benefits Accrue fromthe State's
Recogni tion that Sexual Intercourse as Defined in
Massachusetts Constitutes the Heart of Marri age.

As already stated, it cannot be disputed that the
| ong understood “heart” or core aspect of narriage has
been sexual intinmacy.® To accept the claimbefore it
in this case, the Court would have to reject this
under st andi ng by concluding that nmarriage is only

about comm tnent, sharing, and | ove with sexual

8 “In the popul ar imagination and the |aw, sexual
intimacy is a core elenment of marriage.” Amci Curiae
Brief of the History of Marriage, Famlies, and the
Law at 38.

10



rel ati ons having no central or defining association.
In the alternative, the Court would have to override
centuries of legislative judgenent differentiating

bet ween the preferred natural and the di scouraged
unnatural forms of sexual intercourse by concl uding
that the latter nmerits official pronotion as the joint
“heart” of marriage as nuch as the former.

To identify the heart of an institution is not to
limt the entirety of the institution to its heart by
denying other elenents are included. Marriage should
and does involve commtnent, sharing and | ove but the
uni on between a man and a wonman cannot be fully
expl ai ned wi t hout taking account of the biological and
social reality of intercourse through the use of nale
and femal e sex organs.

Defining marriage as the union between a man and a
wonman nakes sense when viewed as an acknow edgenent of
t he uni que capacity for sexual intercourse that
coupl es consisting of the male and fenal e genders
possess. Raising only this private sexual comunity
to the level of a public institution affirms the
critical role that this community holds and w ||

continue to play in the continuation and stability of

11



society precisely because this comunity is uniquely

capabl e of sexual intercourse.

A. The potential for sexual intercourse draws
men and wonen together into a relationship
of fundanental inportance to society.

By appealing to both nmen and wonen through a
physi cal sharing that requires the presence of both
sexes, the marital comrunity as al ways understood is
assured of including representatives of the two hal ves
of the human community. |If nmen are from Mars and
wonen are from Venus, then marriage and its socially
approved invitation to sexual intinmacy brings the two
sexes into the sanme orbit, thus opening the way to a
peaceabl e concourse of great exenplary value. This
col l aboration of the sexes within the home is
i ndi spensable to their productive cooperation and
mutual regard in the public arena. Thus, narriage
pronotes the civil as well as intimte interm xing of
men and wonmen. This public good can be achi eved
regardl ess of the presence of children and at al
stages of life but is not furthered by the inclusion

of sanme-sex couples.?

4 Experience shows that state sanction of same-sex
relationshi ps pronotes a “two-track” response, with
far nore wonen than nen enticed to fornalize their

12



B. Sexual intercourse provides the only natural
means of procreation.

Marriage al so situates married coupl es as uni que
agents for the common good because of the inherent
potential for procreation provided by sexual
i ntercourse. The sexual union of one nman and one
woman i nvol ves, unlike a sane-sex relationship, a
bi ol ogi cal difference fromwhich conmes the natura
inclination toward the generation of children and the
possibility to | ove one another precisely because each
is sexually different and, in this procreative sense
at the very |east, conplenentary. While other ways of
living sexually can exist—ether forns of |iving
together, other friendly relationships, and other ways
of bringing children into the world, the commtted
rel ati onship between a man and a wonan is the only
social institution that incorporates and unites all
the el enments nentioned at the sanme tinme and in an

original way.

relationships. Laurel J. Sweet, Comm tnent Phobia: A
@iy Thing? Study: Mst Gay Cvil Unions Are Wnen's,
Boston Herald, Apr. 8, 2002, at 5 (reporting that
civil union registrations in Vernont had issued to
1,180 mal e couples and to 2,291 feral e coupl es).

13



VWil e obviously true that not all married couples
produce children, or that not all children are
produced by married sexual intercourse or even by any
sexual intercourse at all, the possibilities of sexual
i ntercourse and the begetting of children by sexual
intercourse are naturally joined only in the union
between a man and a woman. This great confluence of
physi cal, social, and procreative realities has given
marriage its reason for being as a public institution
and continues to supply its power as a normative
i nfluence on sexual and cul tural nores.

A subtext of the claimbefore this Court holds that
the State has, through its |IVF insurance and adoption
policies, rendered sexual intercourse superfluous,
ef fectively unanchoring society fromits historical
dependence on the natural fecundity of married
couples. 1Is it really possible for a few discrete
| egi sl ative enactnments to have robbed sexual
intercourse of its unique capacity to advance the
comon good?

That such an earth-shaki ng devel opnent shoul d have
occurred so stealthily causes one to doubt. Every
time a man and a worman fall in |love and decide to

share their life together, the possibility of sexua

14



intercourse and the potential for children rises
accordingly, notw thstandi ng even the preval ence of
contraception and abortion. Even with governnent-
mandat ed i nsurance coverage, the costs of nedically
assi sted production of children exclude all but the
nost financially well off fromthis “alternative” to
sexual intercourse and quite frankly it is no where
near as enotionally appealing. As egregious and as
damagi ng that the sexual revolution has been, sexua
intercourse within marriage still retains its
foundational inport in our society. Social spending
patterns and | evels of wealth will ebb and fl ow,
causing fluctuations in the ability to subsidize
technol ogical alternatives to sexual intercourse as a
means of procreation. However, given its role since
time imenorial, sexual intercourse will always renmain
a constant and overridi ng soci ol ogi cal phenonenon.
The petition before this Court seeks by virtue of
judicial decree not just a change in procedure at
every governnent office that issues marriage
certificates. It demands at |east four justices to
pronounce, explicitly or inmplicitly, that sexual
intimacy, and in particular sexual intercourse is

either irrelevant to marriage or no |onger special as

15



the only natural and nost powerful neans of bringing
the sexes together and transmtting new life. Such
pronouncenent is beyond the conpetency of the
judiciary to reach, let alone to enforce, especially
due to the lack of any evidence in the record of this

case denonstrating invidiousness.

V. Defining Marriage According to the “Theoretical”
Capacity to Engage in Sexual Intercourse |Is
Nei t her I nvidious Nor Arbitrary.

The appellants are correct that the distinction
underlying the marriage definition refers to “a
particul ar sexual act” for which the “theoretical”
capacity resides only with couples consisting of a man
and a woman. Brief of Plaintiffs-Appellants at 68.
VWiile it may be true that the capacity “to bring
children into their lives”, strictly speaking, is not
the “line in truth that separates all different-sex
coupl es from sanme-sex couples” (id.), the theoretica
ability to engage in sexual intercourse as understood
in Massachusetts |aw maps just such a line. The
guestion is whether by relying on that biologically
drawn line to define marriage, the Commonwealth is

acting invidiously or arbitrarily.

16



A. Appel | ants have failed to produce any
evidence of an intent to cause harm

An invidious action is based on a desire to cause
harm or resentnment agai nst another. See Merriam
Webster’'s Collegiate Dictionary 616 (10th ed. 1999)
(defining invidious). Nowhere do the appellants cite
any evidence that the Commonwealth intended to hurt or
cause resentnent towards anyone by acceding to the
traditional custom and common | aw under st andi ng of
marriage. Nor do the appellants cite any evidence
that those private groups generating marriage’s
traditional definition—such as religious institutions—
har bored such intent in limting nmarriage to couples
consisting of a man and a wonan.

To be sure, appellants assert in conclusory fashion
that the Comonweal th’s denial of marriage
certificates is “presunptively” (id. at 53) or
“inherently” (id. at 78) invidious. Such conclusion
is msdrawn by anal ogy fromcases involving clearly

recogni zed fundanental rights® or clearly enunciated

® Based on the conduct’s status in history:
rel ati onshi ps centered on sexual intinmacy have enjoyed
the law s favor, especially through marriage, only
when the intinmacy invol ved constitutes sexual
i ntercourse as defined in Massachusetts.

17



| egi sl ative findings.® The appellants ask this Court
to regard with extrene suspicion a centuries-old and
still universally accepted tradition w thout any
warrant from history or any showi ng of societa
consensus that such tradition was or is the fruit of
hate (as evidenced in the racial discrimnation
context by passage of the 13th and 14th Anendnents).
If such an extra-judicial record were truly
unnecessary to trigger judicial suspicion, then al
the appellants need do is find four justices on this
Court whose individual consciences are shocked enough
by the denial of marriage certificates to presune that
not hi ng but i nvidi ousness could explain marriage’s
traditional definition. To strike down considered
public policy on such a basis, however, the judiciary
woul d have to arrogate itself as the chief policymaker
of the Commobnweal th, substituting its sensibilities

and opinion for the people s judgnent.

® Based on Congressional findings, for exanple, in
inplenmenting Title VII: here the only |egislative
findings at all seemingly applicable either 1) fail to
denunciate marriage’s limtation to opposite sex
couples, as is the case wth the ERA which was
understood fromthe beginning not to apply to
excl usions of sane-sex rel ationships, or 2) expressly
exclude marriage fromthe law s scope, as is the case
wi th the Commonweal th’ s sexual orientation provisions.

18



B. It is rational to pronote intinate
rel ati onshi ps through nmarriage based on the
t heoretical capacity for sexual intercourse.

Absent a presunption of invidiousness arising from
| egi sl ative or constitutional findings of such, the
judiciary is charged only with determ ning under a
nore deferential scrutiny whether marriage is
rationally limted to relationships founded upon the
theoretical possibility for sexual intercourse. Wen
determ ning which sexually intimate rel ationships to
pronote through the elevation to the status of a
public institution, the Coomonweal th may take into
account the direct connection between the capacity to
engage in sexual intercourse and the inherent
potential for procreation, and on that basis
di stingui sh between rel ationships allegedly equal in
terms of “commtnent” or “sharing”. The Conmonweal th
may al so take into account the utter |ack of any noral
consensus favoring the view that unnatural sexual
i ntercourse deserves to be endorsed and pronoted as
the basis for marriage.

The actual historical and present-day consensus,
evi denced by federal and state passage of “Definition
of Marriage” |laws across the country, |ends

credibility to the Conmmonwealth’s at least inplicit

19



rationale for accepting and pronoting marriage as a
uni on between a nman and a wonan: the purpose of
marriage law is to endorse and pronote sexual

i ntercourse (as understood in Massachusetts) within a
formalized setting because of the uniquely and
publicly beneficial characteristics of this form of

i ntimacy, and sane-sex couples are not simlarly
situated with opposite sex couples wth respect to

t hi s purpose.

Any seem ng “loose fit” between the line relied
upon here, the theoretical capacity to engage in
sexual intercourse, and the Commonweal th’s vari ous
asserted or conceivable public interests in marriage
can be attributed to factors other than a desire to
cause harm Your Am cus defers to the nunerous other
briefs opposing the claimin this case that address
the “fit” issue nore conprehensively. Suffice it to
say that the Court is provided with no basis in the
record before it to substitute its opinion for that of
the legislature or the people on the definition of
marri age.

Concl usi on
Your Am cus urges the Court to uphold the trial

court’s decision recognizing that the Commonweal th has

20



the authority to limit marriage certificates to
couples consisting of one man and one woman by virtue
of the theoretical capacity of such couples to engage

in sexual intercourse.
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