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PLAINTIFFS’ MOTION TO CONSOLIDATE, WITH
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Now come Plaintiffs Raymond Flynn and Thomas S$isieind, pursuant to Rule 42(a) of
the Massachusetts Rules of Civil Procedure, moi®e @ourt for an order consolidating the
above actions. All of the cases involve commonstjaas of both law and fact. This Motion is

supported by the accompanying Memorandum and tharately filed Affidavit of Philip D.

Moran.




MEMORANDUM

| NTRODUCTION

Courts are encouraged as a matter of judicial @ognand justice to consolidate cases
when they involve common issues of law or facte Thase proposed for consolidation involves a
state statute that prohibits city clerks from isgumarriage licenses to non-residents if the
jurisdiction in which they reside prohibits the mage, and seeks an order in the nature of
mandamus compelling city clerks to comply with tistdtute and a declaration that marriage
licenses issued by city clerks in violation of $tatute are null and void. Likewise, the cases
with which Plaintiffs seek to consolidate their €asvolve the same statute, and the plaintiffs
therein ask the Court to determine whether thabitgaviolates the Massachusetts Constitution or
the United States Constitution, and whether the @onwealth’s interpretation of the statute
deprives the clerks of their alleged discretionigsue same-sex marriage licenses to couples
when one or both resides in a jurisdiction thahpbits same-sex marriage.
Il. P ROCEDURAL HISTORY

On May 25, 2004, Plaintiffs Raymond Flynn and Tlasn$hields filed an action in the
Supreme Judicial Court of Suffolk County (before single justice) against the city or town
clerks of Provincetown, Somerville, and Worcestequesting that the Court: (1) issue an order
in the nature of mandamus compelling clerks to $$sping marriage licenses to out-of-state
couples in violation of G.L. c. 207, § ¥2and (2) declare that marriages contracted iratiimh

of G.L. ¢. 207, § 14 are void. Meanwhile, on June 18, 2004, severalobstate same-sex

1 G.L. c. 207, § 1%rovides: “Before issuing a license to marry asparwho resides and intends to
continue to reside in another state, the officetiigaauthority to issue the license shall satisimgelf, by
requiring affidavits or otherwise, that such personot prohibited from intermarrying by the lawistioe
jurisdiction where he or she resides.”

G.L. c. 207, § 11 provides: “No marriage shalldoatracted in this commonwealth by a party regidin
and intending to continue to reside in anothessglidtion if such marriage would be void if contextin
such other jurisdiction, and every marriage comé@aen this commonwealth in violation hereof shadl



couples (“Couples”) filed suit in this Court agditise Department of Public Health and various
public officials requesting a declaration that GcL207, 8 11 is unconstitutional, and seeking an
injunction enjoining its enforcement by the defemsd The same day, twelve city clerks
(“Clerks™), including the clerks of Provincetowngi@erville and Worcester, also filed suit in this
Court against the Attorney General and the Departnoé Public Health, challenging the
constitutionality of G.L. c. 207, 8 12. The casesre thereafter consolidated pursuant to
Mass.R.Civ.P. 42(a).

Shortly after the Couples and Clerks filed the@wsuits, Plaintiffs filed a motion to
transfer and to consolidate in the SJC. On Julg0®4, the single justice partially granted that
motion, ordering that the case be transferred i thourt, but reserving the issue of
consolidation for this Court to decide. This matimow seeks to have that question resolved.

1. A RGUMENT

Cases involving common questions of fact or lawusth be consolidated to conserve
judicial resources and prevent inconsistent rulimgdecisions. Mass. R. Civ.P. 42(a); Wright &
Miller, Federal Practice and Procedure 8 2382 (2004). These motions are viewed favorahty
courts are encouraged to consolidate such casedsfebe parties have not requested it, so long
as it is in the interests of judicial economy austice. Se&hea v. Town of Danvers, 21 Mass.
App. Ct. 996, 998-99, 490 N.E.2d 806 (1986).

The cases proposed for consolidation involve testtutionality and applicability of the
same statutes—G.L. c. 207, 88 11, 12—and ariserutide same facts—city clerks issuing
marriage licenses to out-of-state couples. Eask wall involve common questions of fact and

law concerning the applicability of the statuteshe couples, the applicability of the statutes to

null and void.”
® The Couples later amended their Complaint to miela challenge to the constitutionality of G.L.207,
§12.



the Clerks, and the statutes’ ultimate constitwity.  Virtually no material fact or point of law
will be addressed in the already consolidatelthstone andCote-Whitacre cases without it also
being addressed in thdynn case. And because all parties are asking the gaesions of the
Court, no party will be prejudiced by consolidatidm addition, these cases are also both in their
initial stages, so consolidation will cause no geldoreover, absent consolidation, the Court’s
time will be expended needlessly in that it willd&edled upon to render duplicate procedural and
evidentiary rulings, and conduct two trials whernyoone is necessary. Thus, the cases should
be consolidated.

Plaintiffs request that the Court consolidateoilihe matters at issue in the actions. The
primary issue in both the Clerks’ and the Couplesse is the constitutionality of the statutes.
Plaintiffs’ lawsuit seeks to have those same stat@inforced, and thus the constitutionality of
the statutes is an integral component of Plaint&&suit, and Plaintiffs should be afforded the
opportunity to defend their constitutionality. @tlwise, their claims may be significantly
jeopardized.

V.  CONCLUSION
For the foregoing reasons, Plaintiffs respectfuéiguest this Court to consolidate their

case with the Clerks’ and Couples’ respective camas all of the matters at issue therein.
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