COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY

RAYMOND L. FLYNN and
THOMAS A. SHIELDS,

Plaintiffs,

V.
No. SJ 2004-0232
DOUGILAS JOHNSTONE, Clerk of the Town
of Provincetown, JOHN J. LONG, Clerk of the
City of Somerville, DAVID J. RUSHFORD,
Clerk of the City of Worcester, SUSAN FLOOD,
Clerk of the City of Attleboro, and CAROL
VALCOURT, Clerk of the City of Fall River,
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Defendants.

DEFENDANT DOUGLAS JOHNSTONE’S MOTION TO DISMISS
THE AMENDED COMPLAINT

Pursuant to Rules 12(b)(1) and 12(b)(6) of the Massachusctts Rules of Civil
Procedure, Defendant Douglas Johnstone hereby moves to dismiss the Amended
Complaint on the grounds that the Plaintiffs lack standing and that no actual controversy
cxists between the partics entitling Plaintiffs to declaratory relief. Defendant Johnstone
[urther moves to dismiss the Amended Complaint because the Plaintiffs improperly scck
to attack discretionary acts through their action in the nature of mandamus. In support of
this Motion, Defendant Johnstone relies on his Memorandum of Law in Support of His
Motion to Dismiss, {iled herewith.

Respectfully submitted
By His Attorney,

Gretchen Van Ness
BBO #553632
44 School Street, Suite 510
Boston, MA 02108
(617) 723-5060
Dated: June 30, 2004



CERTIFICATE OF SERVICE

I'hereby certify that on this 30" day of June, 2004, I served the foregoing
document on cvery other party to this action by mailing a copy thereof, by First Class
Mail, postage prepaid, to:

Philip D. Moran, Esq.
265 Essex Street, Suite 202
Salem, MA 01970

John G. Gannon, Esq.
City Solicitor

93 Highland Avenue
Somerville, MA

David M. Moore, Esq.
City Solicitor

City Hall, Room 301
Worcester, MA 01608

Robert S. Magiaratti, Esq.

Volterra, Goldberg, Mangiaratti & Jacobs
3 Mill Street ‘
Attleboro, MA 02703

Sarah R Wunsch, Esq.

Staff Attorney

ACLU Foundation of Massachusetts
99 Chauncy Street, Suite 310
Boston, MA 02111

David Langdon, Esq. and Jeffrey Shafor, Esq.
Law & Liberty Institute

11175 Reading Road, Suite 103

Cincinnati, Ohio 45241

Benjamin Bull, Esq.

Alliance Defense Fund

15333 North Pima Road, Suite 165
Scottsdale, AZ 85260

Thomas F. McGuire
Corporation Counscl
Law Dcpartment

One Government Center
Fall River, MA 02722

Grebilee, \ S p ot

Gretchen Van Ness




