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I. Statement of the Case and the Amici’s Interest

We are United States Constitutional Law scholars
at various universities around the United States; our
names, institutional affiliations, and brief
biographies are listed in an Appendix to this brief.
We have written leading books and articles that
include the analysis of the meaning and application of
the Privileges and Immunities Clause of the United
State Constitution. This brief is submitted to assist
the Court’s deliberations by offering an analysis of
the Privileges and Immunities Clause based on our
scholarship.

We adopt the Statement of the Case and Statement
of Facts in the brief of the Plaintiffs-Appellants. :

II. Introduction

This Court has already held that, under the
equality and liberty provisions of the Massachusetts
Constitution, same-sex couples cannot be denied access
to marriage because they are same-sex couples. See

Goodridge v. Dep’t Pub. Health, 440 Mass. 309 (2003);

Opinions of the Justices to the Senate, 440 Mass. 1201

(2004). Thus, in Massachusetts, the right to marry
the partner of one’s choice is a right that extends to

all Massachusetts residents, regardless of whether



they are same-sex or different-sex couples. By virtue
of the Privileges and Immunities Clause of the Federal
Constitution (art. IV, §2) (“the Clause”), if not by

virtue of Goodridge itself, the Commonwealth may not

deny non-residents the right to marry.

The Privileges and Immunities Clause of the
United States Constitution, which provides that “[t]he
Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several
States,” is one of the bedrock principles upon which
this nation stands. U.S. Const. art. v, § 2, cl. 1.
Alexander Hamilton underscored the importance of this
clause when he said “It may be esteemed the basis of
the Union, that ‘the citizens of each State shall be
entitled to all the privileges and immunities of

citizens of the several States.’” The Federalist No.

80 (Hamilton), at 478. The Clause embodies the idea
that when we travel from state to state, we are not
foreigners but, rather, members of the same nation,
entitled to the same basic rights. As the Supreme
Court has stated, without this Clause, we would be

“but a league of States” and not the United States.

Paul v. Virginia, 75 U.S. (8 Wall.) 168, 180 (1868) .




It is clear that a state cannot provide every
non-resident all the same rights and benefits of state
residents. There are some rights that are reserved to
state residents. For instance, a non-resident visitor
does not have the right to vote in state elections.

See J. Varat, State “"Citizenship” and Interstate

Equality, 48 U. Chi. L. Rev. 487, 521 (1981) (citing

Dunn v. Blumstein, 405 U.S. 330, 343-44 (1972)). The

state must, however, grant other, basic and essential
rights that are not unique to state citizenship
equally to residents and non-residents alike, unless
the state can constitutionally justify their denial to
non-residents.

Marriage is such a basic and essential right and
the Commonwealth has presented no constitutionally
adequate justification for denying it to non-
residents.

In derogation of the Clause and its protections,
the Commonwealth’s policy imposes on visiting citizens
of other states the “disabilities of alienage,” Paul,
75 U.S. at 180, binding them to the laws of their home
state when they seek to marry in Massachusetts. The
Commonwealth’s approach subverts the guarantees of the

Clause.




First, the Commonwealth’s approach subverts the
rights of individual citizens who reside in the sister
states. The constitutional system embodied in the
Clause does not envision the creation of the United
States by forcing identical laws on all 50 states and
creating complete homogeneity. Rather, American
federalism is premised on a diversity of legal
regimes. Each state is free to embody its own
commitments in legal rights, but it must, absent
overriding justification, make those rights available
to all American citizens within its territory. It is
the citizens’ right to travel to other states to
experience or experiment with different legal regimes
-- and the correlative obligation of states to treat
the traveler from another state as “a welcome visitor

rather than an unfriendly alien,” Saenz v. Roe, 526

U.S. 489, 500 (1999) -- that establishes national

unity. S. F. Kreimer, “But Whoever Treasures Freedom

.”: The Right to Travel and Extraterritorial

Abortions, 91 Mich. L. Rev. 907, 915 (1993). The
territorial limits of our federal system guarantee
that individual citizens have a robust right to travel
to other states and participate in their diverse legal

regimes on a basis of equality, even if those regimes

4



differ substantially from the commitments of their

home state. See Bigelow v. Virginia, 421 U.S. 809,

824-25 (1975). “A State does not acquire power or
supervision over the internal affairs of another State
merely because the welfare and health of its own
citizens may be affected when they travel to that
State.” Id. Similarly, “[a] State cannot punish [an
individual] for conduct that may have been lawful

where it occurred.” State Farm Mutual Automobile

Insurance Co. v. Campbell, 538 U.S. 408, 421 (2003).

The approach to marriage advocated by the Commonwealth
flouts these commitments, for it allows the
administration to huddle together with other states to
help these states do indirectly what they cannot do
directly: impose their regimes extraterritorially and
deprive their citizens of the right to be treated like
Massachusetts citizens when in Massachusetts
territory. By tethering these individuals to their
home states’ laws, Massachusetts is depricing them of
critical protections available to Massachusetts
residents, including the right to engage in a profound
act of “self-definition,” to associate and express
themselves as married persons, and to gain access to
any or all of the legal, tangible protections of

5



marriage while within Massachusetts territory.l_ggg
Goodridge, 440 Mass. at 322-23.

Second, by attempting to regulate marriage based
upon its own view of what the other states desire, the
Commonwealth is subverting its role as a co-equal
state in our federal system. Massachusetts is not
positioned to determine what is best for the Nation as
a whole. Massachusetts should not make political or
legal calculations for the Nation by, for example,
predicting what the laws of each state require or
deciding how best to enforce those laws. In fact, by
taking matters into its own hands, Massachusetts finds
itself prohibiting marriages that other states have
said they would respect or may in the future say they
respect. Massachusetts cannot pursue its purported
interests in license regulation in this way because

there are less restrictive alternatives to accomplish

! This individual right also redounds to the

Nation’s benefit. It allows citizens of the several
states “to experiment with other modes of living other
than those sanctioned at home and to return with the
potentially transformative knowledge gained.” See
Kreimer, “But Whoever Treasures Freedom ...,” 91 Mich.
L. Rev. at 915. By not forcing travelers to become
actual residents of another state in order to “escape
from the force of [the home] state’s laws,” the nation
guards against “increasing moral homogeneity in the
state,” which is one of the aims of the Clause. Id.

6



that interest than discriminating against all non-
residents.

With these principles in mind, the legislation at
issue, G.L. c. 207, §§ 11-12 (“Sections 11-127),
violates the Privileges and Immunities Clause and

should not be upheld by this Court.

III. Argument

The Privileges and Immunities Clause of the
United States Constitution reads: “The Citizens of
each State shall be entitled to all Privileges and
Immunities of Citizens in the several States.” U.S.
Const. art. IV, § 2, cl. 1. Depriving all same-sex
couples who are non-Massachusetts residents the
privilege and right of marrying in Massachusetts,
while allowing both same-sex couples who reside in
Massachusetts and non-resident different-sex couples
to do so, violates this Clause of our Constitution.
In essence, the Commonwealth, by administering
Sections 11-12, is discriminating between non-resident
same-sex couples and resident same-sex couples.

The Supreme Court has developed a three-part
analysis to determine whether a state law that
discriminates against non-residents violates the

Privileges and Immunities Clause. First, a court must



examine whether the right impinged upon by the state

law is protected under the Clause. Supreme Court of

New Hampshire v. Piper, 470 U.S. 274, 279 (1985). If

so, the court must consider whether there is a
“substantial reason for the difference in treatment”
between residents and non-residents, and if so,
whether “the discrimination practiced against
nonresidents bears a substantial relationship to the
State’s objective.” 1Id. at 284.

Here, the case law shows that the right to marry
is protected by the Privileges and Immunities Clause.
There is no substantial reason to treat non-resident
same-sex couples any differently from Massachusetts
same-sex couples or non-resident couples who are
permitted to marry in their home state. Non-resident
same-sex couples are not “a peculiar source of evil”
for Massachusetts itself, and the Commonwealth’s
arguments that their marriages may not be respected
elsewhere have already been determined by this Court
to be an inadequate justification for denying marriage
rights within Massachusetts. And even if there were a
substantial reason for the discriminatory legislation,
the discrimination practiced does not bear a
substantial relationship to the Commonwealth’s stated
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objectives. Despite the overinclusiveness of the
administration of Sections 11-12, the Commonwealth has
not come forward with a less restrictive alternative,
as 1is required by the Clause.

A, Marriage is a Privilege and Immunity under

the Privileges and Immunities Clause of the
United States Constitution.

“"The Citizens of each State shall be entitled to
all Privileges and Immunities of Citizens in the
several States.” U.S. Const. art. Iv, § 2, cl. 1.
Marriage is such a privilege and immunity.

The earliest case decided under the Clause is

Corfield v. Coryell, 6 Fed. Cas. 546 (No. 3230)

(C.C.E.D. Pa. 1823). 1In Corfield, Justice Washington,
sitting as circuit justice, stated that the Clause

protected

those privileges and immunities which are, in
their nature, fundamental; which belong, of
right, to the citizens of all free governments;
and which have, at all times, been enjoyed by the
citizens of the several states which compose this
Union . . . . What these fundamental principles
are, it would perhaps be more tedious than
difficult to enumerate. They may, however, be
all comprehended under the following general
heads: Protection by the government; the
enjoyment of life and liberty, with the right to
acquire and possess property of every kind and to
bursue and obtain happiness and safety; subject
nevertheless to such restraints as the government
may justly prescribe for the general good of the
whole. The right of a citizen of one state to
pass through, or to reside in any other state,

9



for purpose of trade, agriculture, professional
pursuits, or otherwise; to claim the benefit of
the writ of habeas corpus; to institute and
maintain action of any kind in the courts of the
state; to take, hold and dispose of property,
either real or personal; and an exemption from
higher taxes or impositions than are paid by the
other citizens of the state; may be mentioned as
some of the particular privileges and immunities
of citizens, which are clearly embraced by the
general description of privileges deemed to be
fundamental: to which may be added, the elective
franchise, as regulated and established by the
laws or constitution of the state in which it is
to be exercised. These, and many others which
might be mentioned, are, strictly speaking,
privileges and immunities ”

Id. at 551-52 (emphasis added).

Justice Washington’s holding that the Clause
protected “the enjoyment of life and liberty, with the
right to acquire and possess property of every kind
and to pursue and obtain happiness and safety” remains

vital today.?’ And what is more essential to the

2 The Supreme Court has cited Justice Washington’s
language time and again to describe the privileges and
immunities protected by the Clause, even though it has
not explicitly adopted Justice Washington’s natural
rights interpretation of the Clause. Piper, 470 U.S.
at 281 n.10. For example, recently in Saenz, 526 U.S.
at 501 n.14, the Supreme Court elaborated on the right
to travel and found it was “expressly protected” by
the Clause, citing Justice Washington’s opinion in
Corfield. 1In Piper, 470 U.S. at 281 n.10, the Supreme
Court cited Corfield for the proposition that
“professional pursuits” are protected by the Clause.
And in Baldwin v. Fish & Game Comm’n of Mont., 436
U.S. 371, 387 (1978), Justice Blackmun stated that the
types of rights protected by the Clause were
“essential activit[ies]” or “basic right(s],” that is,
those termed “fundamental” by Justice Washington in
Corfield.
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