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INTRODUCTION

In this case, plaintiffs are asking this court to redefnarriage from the union of a man
and a woman (man/woman marriage) to the union of any tvampe (genderless marriage).
Their position is that Maryland’s Constitution does altdw this State, after having done so
since its beginning, to continue sustaining and nurturing asa@al institution of betterment
defined at its core as the union of a man and a womanudinolréatively callednarriage In
order to press their case, plaintiffs have had to adeptumken view of marriage profoundly at
odds with marriage’s institutional logic and purposeseéinss that shrunken view is advanced
in order to avoid a discussion of the social institwtloealities that undercut the entire
redefinition project.

Amicus curiaas Citizens for Traditional Families (CTF), a Mamytkbased citizens’
organization that promotes the welfare of familied ahildren. CTF does this by working to
preserve and strengthen the vital social institutionarfi/moman marriage. CTF believes that a
decision redefining marriage in Maryland will change theia institution of marriage in ways
that will prevent the institution from performing itsalifunctions, with consequent harm to
society and, particularly, children.

While the Memorandum in Support of Defendants’ MotionSammary Judgment
focuses on the proper legal standards applicable in thiemnat will focus on the social

institutional realities of marriage and the implicasarf those realities for this case.



ARGUMENT

Plaintiffs’ Memorandum in Support of their Motion fouf@mary Judgment (the Memo)
begins with a catalog of their individual interestsacuring a redefinition of marriage. Memo at
2-20. Then the Memo proceeds on the view that marriaggthéngmore than an ever-changing
legal construct based on and serving adult choices. IndeeMdmo’s conclusion characterizes
marriage as “when a couple makes a commitment of gteeki order to each other.” Memo at
78. Thus, the Memo presupposes to be “valid” a sociall{ested theory of marriage known in
the literature as “the close personal relationshipbmher model. That theory views the
marriage relationship as, and only as, an “adult dyjaam-person] relationship characterized by
interdependence, mutuality, intimacy, and endurance” andftiteras a relationship “stripped of
any goal or end beyond the intrinsic emotional, psychcddgor sexual satisfaction which the
relationship brings to the individuals involvet The profound error of the Memo’s
presupposition (that the close personal relationship yheast be accepted as “valid”) is
explained elsewhefefor our limited purposes here, what is important to wstded is this: Only
by deploying this radically constricted notion of whatrnage “is” can the Memo carry off its
argumentation, including its attempt to smear the utstih of man/woman marriage by equating
it with racist, antimiscegenation laws.

The Memo has another and related fatal flaw. ldassisly ignores the social

institutional realities of marriage, that is, the urtcoversial realities flowing from the bedrock

! Monte N. StewartJudicial Redefinition of Marriage21 G\N. J. FAM. L. 11, 95-96
(2004), available at www.manwomanmarriage.org (hereafeavest).

2 1d. at 60-61, 85-86, 95-99; Dan Cere, The Future of Family Laaw &nd the
Marriage Crisis in North America (Council on Familgw 2005), available at
http://www.marriagedebate.com/pdf/future_of family law.pdf

2



reality that marriage is a social institution. Thsseial institutional realities counsel this court
to reject plaintiffs’ redefinition project — which is grably why the Memo ignores the realities.
To understand the uncontroversial social institutionditiesiis to understand Maryland’s
profoundly rational and compelling interests in usingatg to continue to sustain and nurture,
as it has always done, the vital social institutiomah/woman marriage.
I. THE SOCIAL INSTITUTIONAL REALITIES OF MARRIAGE S HOW THE MEMO'’S
BASIC PREMISE — THAT MARRIAGE IS NOTHING MORE THAN A CHOICE MADE

BY TWO ADULTS TO PUBLICLY EXPRESS MUTUAL COMMITMENT —

TO BE FALSE.

As already noted, the Memo’s pervasive premise tstlaariage is nothing more than a
choice made by two adults to publicly express mutual commitm&s a consequence, the
Memo has a stubborn blind spot as to what Marylandésests in marriage are. In fact, the only
statement addressing that question comes late in the Memh@ context of arguing that the
State’s interest in protecting children has no relevameearriage. This statement describes
marriage in and only in individualistic and adult-centderdhs: “[T]he State’s interest in
marriage is to support couples and their children (if anygtindr or not their children were
brought into their families through ‘traditional’ procrieat.” Memo at 73.

Marriage, however, is much more than a state rdiificar celebration of an
individual choice — it is a vital social institution withoad and important social purpoSes.

Those purposes constitute the rational and compelling goetal interests at play here. But

to fairly understand those purposes requires engagemenwhathwe call “the social

3 E.g, Williams v. North Carolina, 317 U.S. 287, 303 (1942) (“[T]harnage relation
[is] an institution more basic in our civilization than amtyer.”); Goodridge v. Dep’t of Pub.
Health, 798 N.E.2d 941, 948 (Mass. 2003) (“Marriage is a vitahbmstitution.”).
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institutional realities” of marriage, that is, thelitgas flowing from the bedrock truth that
marriage is a vital social institution. And that isexda we now turn.

Because marriage is a social institution, it shares alitother social institutions certain
salient feature$. One of the most important features is this: sonititutions are constituted in
large measure by shared public meanings. An institutiororsstdéuted by complex webs of
social meaning>John Searle explains this social reality using the pi@of another social
institution, money:

[W]e can say, for example, in order that the contmphey’ apply to the stuff in

my pocket, it has to be the sort of thing that people tisimkoney. If everybody

stops believing it is money, it ceases to function as yare eventually ceases

to be money. . . . [I]n order that a type of thing shaaltdsfy the definition, in

order that it should fall under the concept of monegust be believed to be, or

used as, or regarded as, etc., satisfying the definitiorAnd what goes for

money goes for elections, private property, wars, vopngmisesmarriages

buying and selling, political offices, and so on.

The shared meanings that constitute a social institutteract and are interdependent;
each meaning affects and is dependent on all the othersn&#itution is aveb of interrelated
norms—formal and informal—governing social relationships.”

Social institutions shape and guide individuals’ identities;cgqions, aspirations, and

conduct. An institution “supplies to the people who participatewhat they should aim for,

* What follows in this section tracks in part the woek sut in Monte N. Stewart &
William C. DuncanMarriage and the Betrayal ¢ferezandLoving 2005 BYU L. Rev. 555,
560-67 (2005), available at www.manwomanmarriage.org (heré&ttevart & Duncan).

® Stewart at 75.
® JOHN R. SEARLE, THE CONSTRUCTION OFSOCIAL REALITY 32 (1995) (emphasis added).

’ Victor Nee & Paul IngranEmbeddedness and Beyond: Institutions, Exchange, and
Social Structurgin THE NEW INSTITUTIONALISM IN SOCIOLOGY 19, 19 (Mary C. Brinton &
Victor Nee eds., 1998).



dictates what is acceptable or effective for them taadd,teaches how they must relate to other
members of the institution and to those on the outSidéis profound influence ought not be
underestimated; institutions “shape[] what those whdgyaate in [them] think of themselves
and of one another, what they believe to be impartant what they strive to achieveThus,
“an institution guides and sustains individual identity i& $ame way as a family, forming
individuals by enabling or disabling certain ways of behaving aatirrg to others, so that each
individual's possibilities depend on the opportunities opened tipnathe institution to which
the person belongs®

But inasmuch as human societies create and sustaal s@titutions, a society can
change its social institutions. “Institutions can barmged in the sense that they will necessarily
change if sufficiently many individuals try to changenti#* And because social institutions are
constituted by shared public meanings, they are necessailgeth when those meanings are
changed and/or no longer sufficiently shared. Indeetjgtihe only way a social institution can
be changed.

An individual may withdraw his deposit from a bank, orarénhe law, or the

rules [of] a game, without causing the change or calapshe institutions

concerned. Such an action would not be possible fandilliduals acting as a

collective [without causing that change or collapsehv@osely, there are acts

which are possible only for all individuals, but not for amygle individual.
Changing, creating, maintaining or destroying institutiorsexamples of thi&’

8 Stewart at 111.
°1d.
9 HELEN REECE DIVORCING RESPONSIBLY185 (2003).

1 EERIK LAGERSPETZ THE OPPOSITEMIRRORS AN ESSAY ON THECONVENTIONALIST
THEORY OFINSTITUTIONS 28 (1995).

12 Eerik LagerspetDn the Existence of Institutipim ON THE NATURE OF SOCIAL AND
INSTITUTIONAL REALITY 70, 82 (Eerik Lagerspetz et al. eds., 2001).
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Just as social institutions can be changed or reinfosoetfl institutions can be entirely
dismantled.

The secret of understanding the continued existencetitiitional facts is simply
that the individuals directly involved and a sufficientwber of members of the
relevant community must continue to recognize and accepxistence of such
facts. . . . The moment, for example, that all @strof the members of a society
refuse to acknowledge [the social institution of] propedits, as in a revolution
or other upheaval, property rights cease to exist insthziety:>

Society can use the law effectively to reinforce, teralbr to dismantle a social
institution. This is because the law has an expressieducative function that is magnified by
its authoritative voicé? And in actual practice, the law’s authoritative voses$ed to reinforce,
to alter, or to dismantle the shared public meanings thetitate a social institution. Regarding
the reinforcing function, Joseph Raz observes:

Perfectionist political action may be taken in suppbdazial institutions which

enjoy unanimous support in the community, in order to dieentformal

recognition, bring legal and administrative arrangemiabsline with them,

facilitate their use by members of the community whshwto do so, and

encourage the transmission of belief in their valueitioré generations. In many

countries this is the significance of the legal recognitf monogamous marriage

and prohibition of polygamy’

Use of the law to reinforce or alter or extinguishshared public meanings that

constitute a social institution is a political act. Bdward Schiappa notes, “Definitions put into

B d. at 117.

14 E.g, JosePHRAZ, THE MORALITY OF FREEDOM162 (1986) (“Supporting valuable
forms of life is a social rather than an individuatter. Monogamy, assuming that it is the only
morally valuable form of marriage, cannot be practisedrbindividual. It requires a culture
which recognizes it, and which supports it through the pghdititude and through its formal
institutions.”); Cass R. SunstelRpreword: Leaving Things UndecidetilOHARV. L. REV. 4,
69-71 (1996).

15 JosePHRAZ, THE MORALITY OF FREEDOM161 (1986).
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practice a special sort of social knowledgeshared understanding among people about
themselves, the objects of their world, and how they bughise language-® He continues: “If
we look hard enough, all definitions serve some soiritefests. . . . Defining what is or is not
part of our shared reality is a profoundly political adte establishment of authoritative
definitions by law or custom requires a politipabcessnvolving persuasion or force that
generates politicaksultsby advancing some views and interests and not others.”

To alter a social institution by altering the shared pubk@anings that constitute it
(whether by use of the law or otherwise) is to alterneifimmediately then certainly soon—the
individual identity, perceptions, aspirations, and conduchéd by reference to the old
institution. The greater the alteration to the institntithe greater the changes in the individual.
Likewise, the more influential the social institutib@ing changed, the greater the changes in the
individual.'®

Almost universally, a shared, public, and core meaning (totisy the social institution
of marriage) is that marriage is the union of a manaawdman.’ That meaning has been a

constitutive core of the institution in the Marylangexence. That core meaning has been and

16 EDWARD SCHIAPPA, DEFINING REALITY : DEFINITIONS AND THEPOLITICS OFMEANING 3
(2003).

171d. at 69-70 (citation omitted).
18 JosePHRAZ, THE MORALITY OF FREEDOM392 (1986).

19" As put by Justice Blair in the Ontario Divisional Codetision inHalpern v. Torontp
60 O.R.3d 321 (Ont. Div. Ct. 2003ffd in part, revd in part 65 O.R.3d 161 (Ont. 2003)
(“Anthropological, sociological and historical studreseal that from time immemorial
‘marriage’ hasalmostuniversally been viewed as a monogamous union between andan
woman.”).



continues to be influential in forming individual identipgrceptions, aspirations, and conduct in
a way and to an extent that common sense readily edvapds.

[M]arriage is an institution that interacts with a unicpaeial-sexual ecology in

human life. It bridges the male-female divide. It negfes a stable partnership of

life and property. It seeks to manage the procreative praocest establish

parental obligations to offspring. It supports the birthrigihthildren to be

connected to their mothers and fathers.

Michael Foucault contends that marriage has fostepadteular type of human

identity, namely, the “conjugal self.” Be that as itynmarriage has always been

the central cultural site of male-female relationsich history and a complex

heritage of symbols, myths, theologies, traditions, gpatrd art have been

generated by the institution of marriage, which encodesgue@rset of aspirations

into human culture along the axis of permanent opposidsnding and parent-

child connectedne<8.

Man/woman marriage is deemed to provide well, and even unjcuelymber of social
goods besides those just identified. It is the only im#bih that can confer the statushafsband
andwife.”* In particular, it is the only effective means to saz@hnd acculturate and thereby
transform males into husbandsa process the institution sustains both before andtater
wedding? The institution performs the same transformative ke creation of
husband/fathers, another identity beneficially diffetéan that of a mere maf2It also
promotes (by privileging) that form of adult intimacy—maediheterosexual intercourse—that

society may rationally value above all other sucimff

20 Daniel CereWar of the Ringin DIVORCING MARRIAGE at 11, 14.

2l SeeF.C. DeCosteTheHalpernTransformation: Same-Sex Marriage, Civil Society,
and the Limits of Liberal Lay1 ALBERTA L. REV. 619, 625-26 (2003).

22 See Katherine K. Young & Paul Nathans®Bhe Future of an Experimerin
DIVORCING MARRIAGE at 41, 47-48.

23 See, e.gDAVID POPENOE LIFE WITHOUT FATHER 139-88 (1996).

24 gstewart at 52-57.



A social institution defined at its core as the union @y &vo persons is unmistakably
different from the historic marriage institutiéh.

Much has been said and can be said about public meanings inflyierior]
constituting, social institutions, which in turn influenceyen define, the human
participants. All of that can be said, of course, albmih man/woman marriage as an
institution and genderless marriage as an institution. pidwet is the high likelihood
that an institution defined at its core as the union ofam and a woman (with all that
limitation implies and entails regarding purposes and &ietyiwill intend and sustain
“the social understandings, the practices, the goods,tla@ social selves” in large
measure not intended or sustained by an institution defingt$ &bre as any two
persons in a close personal relationghip.

The difference in constitutive meanings of necessity si¢hat what the new institution
teaches relative to individual identity, perceptionspittions, and conduct is substantially
different from the formative instruction of the curranstitution of man/woman marriage. That
does not mean, of course, that there is no overlapringtive instruction; the significance is in
the divergence. One important divergence centers ondhwativeness of married heterosexual
relations and the normative exceptionality of all ofleems of intimate human conduct. Another
centers on the relative pre-eminence or subordinaticdhe interests and desires of adults, on

one hand, and of the interests and needs of childratheasther hand’

25. Observers of marriage who are both rigorous and weftinned regarding the realities of
social institutions uniformly acknowledge the magnitude o$¢hdifferences between the two
possible institutions of marriage. This is so regardleshebbservers’ own sexual, political, or
theoretical orientation or preferen&ee, e.g.LADELLE MCWHORTER, BODIES AND PLEASURES
FOUCAULT AND THE POLITICS OF SEXUAL NORMALIZATION 125 (1999); Joseph Raz, HE
MORALITY OF FREEDOM 393 (1986); Daniel Cerd&Var of the Ringin DIVORCING MARRIAGE at
11-18; Douglas Farrowzanada’s Romantic Mistakén DIVORCING MARRIAGE at 1-5; Young
& NathansonThe Future of an Experiment, DIVORCING MARRIAGE at 48-56.

26. Stewart at 77 (footnote omitted).

27. SeeMargaret SomervilleWhat About the Children™ DIVORCING MARRIAGE at 66—67,
78; Seana Sugrue, MRIAGE: INSIDE AND OUT 14-15 (paper presented at llluminating Marriage
Conference, Kananaskis, Alberta, Canada, May 18-20, 2005) qéiHHesame-sex marriage as
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This repetition seems merited: These realities reggrsbcial institutions in general and
the social institution of marriage in particular are cantroversial in the literature on the nature
of institutions. And these social institutional reaktipresent a starkly different picture of
marriage from the one the Memo must paint in ordena&e its arguments. To repeat, the
Memo’s arguments require acceptance of an unsubstardsgachption; the Memo requires
acceptance of a false presupposition: that marriagehsngomore than a choice made by two

adults to publicly express mutual commitmé&htBut, of course, marriage is something more,

well as a number of other marital reforms, . . tdoshe vulnerability of children to advance the
desires of adults.”).

28 For a court to accept and then proceed on the basisdatbe presupposition and
thereby order the redefinition of marriage is an exeritisvicious circularity,” as explained by
Professor Douglas Farrow:

To proceed at all, we need to notice that the main rigfgisment [equality] amounts
to a nice piece of subterfuge. Its conclusion is thatriage must be redefined. This
distracts us from the fact that marriage dlsadybeen redefined in the argument’s
very first move. That is, a new category - the Selpersonal adult relationship”- has
been invented to provide a framework for our understandingaariage. Once this
framework is accepted, it follows that homosexual un@arsbe marriage-like and, in
that case, should qualify as marriage. If marriag®tking but a certain form of
publicly acknowledged sexual intimacy and commitment batvse persons, one to
which gender and biology and procreation are not direetéywant, why should the two
persons not be of the same sex? Would we not bendisating against such persons
by denying to their relationship the name and benefits ofiag&? And what requires
such a denial? Merely the common-law [or statutoryihitefn of marriage as the
union of a man and a woman. So let us change the da&fiitid write into law that
marriage is a close personal relationship between adulision of two persons. That
will erase the discrimination and resolve the equalgis violation. Marriage will be
open to homosexuals.

This argument is obviously circular, and viciously seert@nly there can be nothing
wrong with saying that, if marriage is simply a uniorived persons, two persons of the
same sex must not be denied a marriage license. Noweisessarily wrong (though it
may be foolish) to write into law that marriage israther will be, simply a union of
two persons. It is wrong, however, to claim thatrmestwrite this new definition into
law in order to avoid unconstitutional discrimination aegiality-rights violations,

10



much more, than public recognition of private commitmehis a social institution with its own
logic and broad social purposes.

To give the social institutional realities of marriageit due is to reveal the error of the
Memo’s arguments in at least three areas: (1)dhsexjuences of the proposed radical
redefinition of marriage; (2) the rationality and impode of the marriage institution’s role
relative to procreation; and (3) the supposed “analogyidxen laws sustaining man/woman
marriage and the old racist, antimiscegenation laws.so show in the following sections.

Il. THE MEMO IGNORES THE SOCIAL INSTITUTIONAL REALI  TIES OF THE
REDEFINITION IT URGES.

The Memo ignores the relevant social institutionalitiea. One is this: Our society can
sustain one and only one marriage institution. Societypaa at the same time, tell the people
(and especially the children) that marriage is the uniang two persons and that marriage is
the union of a man and a woman. Two “coexisting” sangtitutions known society-wide as
marriageis a factual impossibility. Thus, redefinition will the process of time necessarily
displace the institution of man/woman marriage an@s&grily deprive society of the social
goods provided, sometimes uniquely, by the old institution.alBwough one may by selective
reference to social institutional realities tout getedesr marriage as the way to a more just and
equal society, the full panoply of relevant institutiorealities compels acknowledgment of the

awesome price that must be paid for entry into suetlgally new and different world.

when in fact no such discrimination or violation is gibke until after the new definition
[or, more accurately, the new characterization of ragerias merely a close personal
relationship] is in place.

Douglas FarrowRights and Recognitioimn DIVORCING MARRIAGE AT 98-99.
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How large the price is suggested by a listing of what mustcessity be lost with the
deinstitutionalization of man/woman marriage:

First, husbands and wives. Man/woman marriage is tlyeimstitution that can confer
the status ofiusbandandwife, that can transform a male into a husband (a sol@atity quite
different from “partner”¥> and thus that can transform males into husband/fath@ategory
of males particularly beneficial to society).

Second, an effective bridge over the male-female diVjtijarriage has always been the
central cultural site of male-female relatioflshd society’s primary and most effective means of
bridging the male-female divide—that “massive culturédréfof every human society at all
times and in all places?

Third, the most effective means humankind has develop&d so maximize the level of
private welfare provided to the children conceived by passiphaterosexual couplirig The
phraseprivate welfareincludes not just the provision of physical needs sudbas clothing,
and shelter; it encompasses opportunities such as edygasyg, work, and discipline and
intangibles such as love, respect, and security.s (iportant social good is discussed in more

detail in Section 11l below.)

29 SeeF.C. DeCosteTheHalpernTransformation: Same-Sex Marriage, Civil Society,
and the Limits of Liberal Layd1 ALBERTA L. REV. 619, 625-26 (2003)

30 See, e.gDAVID POPENOE LIFE WITHOUT FATHER 139-88 (1996).
31 Daniel CereWar of the Ringin DIVORCING MARRIAGE 14.

32 geeKatherine K. Young & Paul Nathansofhe Future of an Experimerin
DIVORCING MARRIAGE at 41, 47-48.

33 Stewart at 44-52.
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Fourth, the effective means to make real the childist ig know and to be brought up by
his or her biological parents (with exceptions beingfjed only in the best interests of the
child, not those of any adult).

[Alccepting same-sex marriage necessarily means angepit the societal
institution of marriage is intended primarily for thenbét of the partners to the
marriage, and only secondarily for the children bora intAnd it means abolishing
the norm that children—whatever their sexual orientalader proves to be—have a
prima facie right to know and be reared within their ovaidgical family by their
mother and father. Carefully restricted, governed,jastified exceptions to this
norm, such as adoption, are essential. But abolishingathe would have a far-
reaching impact?

Fifth, authoritative encouragement of the child-rearimglet+-that is, married
mother/father child-rearirgthat correlates (in ways not subject to reasonabjitds) with the

optimal outcomes deemed crucial for a child’s (and heociety’s) well being. These outcomes

3 Margaret SomervilleWhat About the Childrenth DIVORCING MARRIAGE at 67.

% As Justice Sosman said in her dissenting opinidoindridge

[S]tudies to date reveal that there are still somerohbée differences
between children raised by opposite-sex couples and chrigliisead by
same-sex couples. Interpretation of the data gathertdtbbg studies then
becomes clouded by the personal and political belietseointvestigators,
both as to whether the differences identified aretpesor negative, and as
to the untested explanations of what might account tsehlifferences.
(This is hardly the first time in history that the@ssible steel of the
scientific method has melted and buckled under the integeeof political
and religious passions.) . . . [T]he most neutral amct spplication of
scientific principles to this field would be constrairay the limited period
of observation that has been available. . . . Theslagre can rationally
view the state of the scientific evidence as unsettletth@writical question
it now faces: are families headed by same-sex paeguotly successful in
rearing children from infancy to adulthood as familieadesl by parents of
opposite sexes?

Goodridge v. Dep’t of Pub. Healtid98 N.E.2d 941, 979-80 (Mass. 2003)
(Sosman, J., dissenting) (citation omitted).
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include physical, mental, and emotional health and deredofy academic performance and
levels of attainment; and avoidance of crime and dtivens of self- and other-destructive
behavior such as drug abuse and high-risk sexual cotfduct.

Sixth, the power to officially endorse that form of kditimacy—married heterosexual
intercourse—that society may rationally value abdvether such forms’

Here is another social institutional reality ignorediy Memo:

The very act of redefinition will radically transfar(not all at once, of course, but
over time and probably quickly) the old institution and mihketo a profoundly
different institution, one whose meanings, value, atalityi are speculative.
Same-sex couples look to the law to let them intgtihaleged institution, and
the law (as in [the lower court decision] ...) maynvi@, but it cannot; it can only
give them access to a different institution of diéfervalue. Thus, the [lower
court decision and others like it] ... proceed on anrapsion not easily defended,
that they can do what they most probably cannot dosmsany magnanimity
motivating those caseloldings is fundamentally false. And there is another
aspect of this same consequence, one affecting alreadgn@pposite-sex
couples. Redefinition and no act of their own remokiestfrom the institution
they voluntarily entered (man/woman marriage) into ekewddly different one. To
the extent that institutions are constituted by sonmédning, and to the extent that
the law dictates the social meaning of civil marriageedefine marriage as the
union of any two persons is not to pull gay men and lesbmnsnarriage as our
societies now know it but to pull married man/woman cesiito what the

media calls imprecisely “gay marriage” and this artgad#és genderless

marriage®®

In sum, to give uncontroversial social institutionalites their due is to reveal the

Memo’s argumentation as profoundly misguided.

36 gStewart at 64-70.

37 |d. at 54-57. Because the redefinition occurs by judinmhdate, assertedly compelled
by constitutional norms—this being the context in whichRbreZlLovingargument is
deployed—any official or “state action” acknowledgment of marriaagethe union of a man and
a woman is Constitution-taboo.

38stewart at 84-85.
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The New Jersey Appellate Division’s recent decisiobewis v. Harris --- A.2d ----,
2005 WL 1388578 (N.J.Super.A.D.) is instructive in this regard. diwbe judges honestly
acknowledged the social institutional realities summdraaove and gave those realities their
due® On that basis they held that New Jersey’s constititllowed that State to continue
sustaining man/woman marriage. But the third judge’s progeher clearly was to
“unconstitutionalize” man/woman marriage so as toeahjudicially mandated genderless
marriage. Because the social institutional realitidsen given their due, stand as an
insurmountable barrier to such a project, the disseninhggj used this tactic: he ignored those
realities. Despite his colleague’s express engageménthaise realities, the dissenting judge
walked down a path of willful disregard, which, we respélstisubmit, is not an intellectually
defensible path.

lll. THE MEMO IS DEFECTIVE IN ITS TREATMENT OF TH E STATE'S INTEREST
IN MARRIAGE RELATIVE TO PROCREATION.

A profound defect appears in the Memo’s argument that Bliagyhas no interest in a
social institution of betterment defined at its corehasunion of a man and a woman.
Continuing its reductionist approach, the Memo assertshb&States only interest in marriage
“Iis to support couples and their children (if any), whethenat their children were brought into
their families through ‘traditional’ procreation.” Menad 73. The Memo then proceeds,

intolerably, to mischaracterize the State’s interesharriage in the context of children; the

39 The opinion of the court and the concurring opinion refeeethe institutional nature
of marriage several dozen times. For example, th@apof the court notes ho@oodridge’s
redefinition of marriage “significantly alters the nawf this social institution.” Slip op. at 32.
And the concurring opinion, referencing the work of Monte&téwart and Daniel Cere,
examines the social institutional realities at lengtiming to the unexceptional conclusion that
the proposed radical alteration of a core meaning cotisgtthe institution would render it
“non-recognizable and unable to perform its vital functiorslip op. at 6.
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Memo falsely asserts that the State’s assertecestter marriage is tencouragea greater
number of births through traditional means. The Meneo #asily demolishes this “straw man”
by pointing out that children are born without marriage thiatl marriage does not necessarily
lead to procreation. Memo at 72-73.

The honest characterization of the State’s actuatest in marriage relative to
procreation is clearly and abundantly set forth inlteeature. Marriage is “society’s
mechanism for the regulation and amelioration of thesequences of passionate and procreative
heterosexual intercourse (childred.in other words, since the sexual relationship betwesm m
and women consists of compelling passions that oftaritre children, its effects must be
socially channeled into beneficial forms or, more adelyainto a social institution. Another
way to state this point is that “[t]he public legal unidraoman and a woman is designed . . . to
protect the children that their sexual union (and thze tyf sexual union alone) regularly
produces.** Specifically, marriage ensures that children born &b télationship will have
legally enforceable ties to their biological parents dad fathers will have legally enforceable
obligations to the mother and the child. The particulanenability of children and mothers to
the consequences of an “unintended” pregnancy are partictgélevant. As will be discussed
below, this vulnerability is different in kind from awgtion in which two adults must intend and
plan to bring a child into the world with the help of thparties. This amelioration of the

consequences of intercourse between a man and a wohianen) is the real governmental

40 gstewart at 62.

*1 Maggie Gallaghe\What is Marriage For? The Public Purposes of Marriage 168v
LA. L. Rev. 773, 782 (2002).
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interest that the Memo elides when it substitutesha 4illy view of marriage as a mechanism
mandating procreatiort?

The Memo’s defective approach to the interest in magriatative to procreation is
further illustrated by a recent decision of the Indi@oaurt of Appealé? This decision makes
clear the rationality of marriage defined as the unioa man and a woman. The real and
relevant state interest is a component of what caefeered to as societyeep logic of
marriage a component that the government briefs in this andratases generally refer to as
“the government’s interest in ‘furthering the link betw@eacreation and child rearing* The
phrasedeep logic of marriagencompasses the complex of purposes and values thasnher
the social institution of marriage as now experiencesbinsociety. The relevant “procreative”
component is a response to two essential realitiesaofwoman intercourse: its procreative
power and its passion. The component’s purpose is undewstdbd provision of adequate
private welfare to children. (The phrgsgvate welfareincludes not just the provision of
physical needs such as food, clothing, and shelter; ingmasses opportunities such as
education, play, work, and discipline and intangibles sisclove, respect, and security.)
Man/woman intercourse, as an act of compelling pasdten teading to child-bearing, has
important implications for society. Societal intgieare corroded when child-bearing occurs in a
setting of inadequate private welfare and are advanced wbecuits in a setting of adequate

private welfare. Passion-based procreation militaggsnst the latter and is conducive of the

42 Stewart at 62.
*3 Morrison v. Sadler821 N.E.2d 15 (Ind. Ct. App. 2005).

4 Baker v. Vermont744 A.2d 864, 881 (Vt. 1999).
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former. That is because passion, not rationality, welydictate the terms of the encouriter.
While rationality considers consequences nine months lamtéhereafter, passion does not, to
societys detriment. Hence, what is understood to be a fundaireerd originating purpose of
marriage: to confine procreative passion to a settisgcal institution actually, that will

assure, to the largest practical extent, that pdsstmmsequences (children) begin and continue
life with adequate private welfare. This purposive compbagésociety’s deep logic of

marriage can be called tphevate welfare purposeAlthough the immediate objects of the
protective aspects of the private welfare purpose arehilitband the often vulnerable mother,
society rationally sees itself as the ultimate fierzey.

Against this background, what is irrational is most ceryawlt the societal regulation of
marriage as the union of a man and a woman but thercalndé¢ “marital” status on same-sex
couples, whose passion is not and simply cannot be pto@eSame-sex couples cannot
establish a relationship with a child without intendingléoso and implementing that intent
through a lengthy and deliberate process. Thus, the Statat@nally conclude that the
essential private welfare purpose in those circumssaiscssured without inclusion of such
couples in the social institution of marriafje.

The fact that some man/woman marriages are childidssther or not by choice, does
not defeat the governmental interest in promoting ngerés the ideal institution to ameliorate

the consequences of man/woman intercourse. Firsk/¢ineo makes an unsound argument

%> The most recently reported data indicates that “4Bpsegnancies in 1994 were
unintended.” John Santelli, et,alhe Measurement and Meaning of Unintended Pregnaficy
PERSPECTIVES ONSEXUAL & REPRODUCTIVEHEALTH 94 (2003).

¢ Morrison v. Sadler, supré821 N.E.2d at 23-3kee alsdStewart at 41-52.
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when it points to the reality of non-procreative matgeuples or, more relevant, to the reality
that government, when issuing marriage licenses to neéewaman, does not inquire into
procreative intentions and capacities. Memo at 73. adity is not at all inconsistent with the
reality of society’s deep logic of marriage and itsgie welfare purpose. That is because the
absence of governmental inquiry at the time of licenaackthereafter flows from our society’s
long-standing sensibility against personalized governmentation into marital procreative
intentions and capacitiés. Second, in yet another way legal allowance of nocreative
married couples is fully consistent with society’slésgic of marriage. The marital norm of
exclusivity (sexual exclusivity) assures that the irdlials comprising non-procreative
marriages are not—with anyone—procreating outside ofigtéution of marriage and, in that
way, actually furthers society’s private welfare purpfse.

Likewise, the reality of same-sex couple adoptiondrway is inconsistent with or
undermines the rationality of society’s deep logic ofrrage, with its private welfare purpose.
That is because adoption is not a means of procreatitherrit is a way of placing children who
have already been both.

The defects in the Memo’s treatment of Marylandtsriests in the marriage institutions
regulation of procreation go even further. The Mengues that redefining marriage “would not
diminish the welfare of the children of heterosexwalpdes; rather, it would only enhance the

welfare of their own children.” Memo at 75. The argutristthat if marriage were redefined to

" See, e.gGriswold v. ConnecticuB81 U.S. 479 (1965); Stewat 44-52.

8 SeeMaggie GallagheWhat is Marriage For? The Public Purposes of Marriage Law,
62 La. L. REv. 773, 788 (2002).

49 gstewart at 49.
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include same-sex couples, then Maryland’s “real” intenedative to marital procreation would
be promoted because children raised by same-sex coupleshweaie beneficiaries of benefits
associated with marriag. But both the Indiana decision and the scholarlydtiee reveal the
flaws in this argument. The Indiana court understootth®aright question for sound
constitutional analysis is “whether the recognitiosaie-sex marriage would promote all of
the same state interests that opposite-sex marriagg moluding the interest in marital
procreation.®® If redefining marriage did not promote the State’s egerelative to marital
procreation (that is, the interest advanced by the griwalfare purpose of man/woman
marriage), that uniquely advanced (and important) stagecsit alone justifies the law’s
limitation of marriage to the union of a man and a \&arand preserves that limitation against
any constitutional challenge.

The Indiana court understood that the state interklegtvesto procreation was different in
kind from the interest in providing certain kinds of biiseo people with children in their

homes. The state interest relative to procredtientered on the private welfare purpose) is

0 The Memo also says that “[t|he social sciencearszh and the child welfare
community are monolithic in their conclusion that lesband gay parents are as fit as
heterosexual parents.” Memo at 75 note 18. The Memo doe®teythowever, that the relevant
guestion is not child outcomes based on parental orienmtéiut whether children will be
benefited by being denied the right to be reared by one obmdtdyical parents (as a matter of
intention, rather than because of some exceptionalmgtance based on the child’s needs rather
than adult desires). Not addressed in the Memo is tleatréoding of a Child Trends research
brief: “Research clearly demonstrates that familyctre matters for children, and the family
structure that helps most is a family headed by two bicddgiarents in a low-conflict marriage.
... There is thus value for children in promoting gycstable marriages between biological
parents.” Kristin Anderson Moore, Susan M. Jeielek,a&dCEmig, Marriage From a Child’s
Perspective: How Does Family Structure Affect Childred ¥hat Can We Do About It? Child
Trends Research Brief (June 2002) available at www.child$terg/files/MarriageRB602.pdf.

*1 Morrison v. Sadlersupra 821 N.E.2d at 23.
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advanced by limiting potentially procreative sexual relatiors $ocial institution that commits
the couples engaging in those relations to each otheéhamnésulting children. In the light of
that reality, the mere presence of children in a hauldedoes not rationally justify making
eligible for marriage whoever in the household areptioriders of child-care. If it did, given

the variety of household arrangements across our gotearriage” would radically change

into an institution far different from what it now and would play a far different societal
(including educative) role than it now does. And asresequence of that radical transformation,
society would literally lose the vital institution thaaw advances the crucial private welfare
purpose of marriag®.

The scholarly literature also recognizes the meanirdifidrence between the state
interest genuinely relevant in this case and the eéifitestate endeavor of providing present
benefits to children regardless of the marital statubeif care-givers. For example, Stewart at
66-69 analyzes the tactic of t@®odridgeplurality in shifting “the asserted State interest from
protecting the optimal child-rearing mode (man/woman age)i to ‘[p]rotecting the welfare of
children.”2 This shift, of course, “is valid to the extent that petitey the optimal child-rearing
mode ... is the same governmental endeavour as ‘protéloingelfare of children’ ....” But, as
the article demonstrates, “the different governmemtatiective endeavours are just that,

D4

different.”™ “[T]he endeavour to protect [marriage as such] .th s institutional focus, looks

primarily to improve the private welfare received by futgemerations, whereas the

52 gtewart at 75-85.
531d. at 67.

54 1d. at 68.
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personalized protective endeavour ... is an exerciseipresent provision of public welfare.”
And to advance the “personalized protective endeavour” by se@lygzroviding present

benefits through the redefinition of marriage is acyualradically transform the very social
institution that, in its present form, serves theestatierest genuinely relevant in this case and, in
so doing, thwart that vital state inter&t.

Maryland’s interest in linking marriage and procreatidmnestly and fairly stated and
not elided or substituted by a straw man or conveniémtnsformed”—in and of itself, without
reference to the other societal interests uniquely adbehhy man/woman marriage, sustains the
constitutionality of marriage limited to the union of am@nd a woman. That interest is
profoundly rational, and limiting the core meaning of itigitution of marriage to the union of a
man and woman rationally advances that interest.ethde alter that core meaning as the
Memo urges is to radically alter the institution itsal&i way inimical to Maryland’s compelling
interest.

IV. THE MEMO’S RELIANCE ON THE ANTI-MISCEGENATION  CASES IS
MISPLACED.

The Memo’s misapprehension of the nature of marriagks leanother flaw in its
argumentation. The Memo spends significant space tryidgate parallels between the
decisions invalidating racist anti-miscegenation lawsstae Maryland marriage law now
challenged. One section of the Memo describes the kskeiistence of these racist laws in
Maryland. Memo at 20-22. This history is raised latehenbrief to argue that historical practice

is irrelevant (Memo at 40-41) and to buttress the assdtiat marriage is a form of sex

% |1d. at 68-69.

%6 1d. at 75-85.
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discrimination (Memo at 46Y. The cumulative effect of this use of the deservediyofias cases
of Loving v. Virginig 388 U.S. 1 (1967), arféerez v. Lippold198 P.2d 17 (Cal. 1948), is to
create the impression that Maryl&ndharriage law can be equated with the justly repudiated
anti-miscegenation laws.

Because this analogy, like the Memo’s other argumenpgmdis on a radically
constricted view of marriage, it also breaks down. Bat break-down does not end there. The
Memo provides no evidence that the anti-miscegenation pretse@erezandLoving) relied on
a definition of marriage as merely the close persaiationship of two persons. Rather, the
Memo merely assumes that this must be so becauseptexrsslents speak of limitations on the
choice of whom to marry. Memo at 42. But, in fact,hmag in LovingandPerezsupports the
view that those cases see marriage as no more thangbeerished and narrow construct
posited by the close personal relationship model. Onlgiyring this fact can the Memo make
its racial analogy “work,” but in the process the Memegessarily does violence to the broader,
more realistic understanding of marriage sharetddwng, Perez,and Maryland’s marriage law.
The Memo’s argument assumes that the eviLthengandPerezdecisions sought to eradicate
was historical deference to limitations on choice. fiséory of anti-miscegenation laws and the

PerezandLoving decisions themselves counter this assumption.

" We have responded to this claim elsewh8e=William C. Duncan‘The Mere
Allusion to Gender”: Answering the Charge that Marriage is Sex Disoation 46 . Louis
U. L. J. 963 (2002).
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The existence of anti-miscegenation laws at the titbe LovingandPerezdecisions
was not a function of mere historical continuatitsnder the common law of England,
difference in race was not a disability rendering paitieapable of contracting marriag€.1n
fact, while some anti-miscegenation laws date to caldimes, a number of Southern states had
no anti-miscegenation laws until the post-Civil War @érf Rather than being a mere historical
relic, anti-miscegenation laws were conscious atteraptise the powerful educative force of
marriage laws to promote a theory of white supremddws, a 1912 treatise on Georgia
constitutional law described anti-miscegenation law®gect[ing] a barrier behind which
legitimate home life should be sheltered from Afrieaimixture.®® A 1931 treatise said: “racial
prejudice, social or ethnological considerations, erdbgma of white superiority, have resulted
in the prohibition of inter-racial marriage¥.This same treatise commented on the fact that
most such laws were confined to Western and Southegsdigithe early twentieth century:

The peculiarly geographic distribution of statutes proimdpitacial intermarriage

forces one to conclude (all logical justificationth@ contrary, notwithstanding)
that such legislation is not based primarily upon phgsichl, psychological, or

8 Robert Kovach, Notéyliscegenation Statutes and the Fourteenth Amendrhese
W. REs. L. Rev. 89 (1949). The rest of this sub-section in part tratke&t & Duncan at 567-
75.

% peter WallensteirRace, Marriage, and the Law of Freedom: Alabama and Virginia,
1860s-1960s70 CGHI.-KENTL. Rev. 371, 372 & 389 (1994); Jill Elaine Hasd&gderalism and
the Family Reconstructed5 UCLA L. Rev. 1345 (1998).

0 Emily Field Van TassetOnly the Law Would Rule Between Us”: Antimiscegenation,
the Moral Economy of Dependency, and the Debate Over Rights Afteévthe/ar, 70 GHI.-
KENTL. Rev. 873, 905 (1995) (quoting M TER MCELREATH, A TREATISE ON THE
CONSTITUTION OFGEORGIA 145 (1912)).

®l CHESTERG. VERNIER 1 AMERICAN FAMILY LAWS 204 (1931).
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other scientific bases, but is for the most part tloelyct of local prejudice and of
local efforts to protect the social and economic statelaf the white rac®

Anti-miscegenation laws were also tied to eugenic thease=videnced by their minute rules
governing what constituted a “white” or “colored” per$dn.

In summary, the anti-miscegenation laws were aemprence of racial dogma and not of
the purposes and logic of marriage as understood for oeamyries beforé® In David
Wagner’s phrasing, the anti-miscegenation laws mustd&e s a logical extension of racial law,
not of marriage law®

ThelLovingcourt stated: “Under our Constitution, the freedom &orgnor not to marry a
persornof another raceesides with the individual and cannot be infringed by tla¢eStl oving
v. Virginia, 388 U.S. at 12 (emphasis added). In the contdxvwhg’sown facts, this language
identifies the evil against which the Court acted; thdtveas not a restriction on some
generalized freedom of choice; rather the evil wasialig based restriction imposed to further
white supremacist dogma. Loving,a white man and black woman were indicted on criminal
charges for marrying, pled guilty, and were given a suspkeseietence on condition they leave
the state for twenty-five years. 388 U.S. at 2-3. Uenging their conviction, the Supreme Court
framed the relevant question as “whether a statutognsetadopted by the state of Virginia to

prevent marriages between perssokely on the basis of racial classificationislates the Equal

%2 1d. at 204-205.

3 Stewart & Duncan at 569-570.

% As to those “purposes and logic,” see Stewart & Duat&®%9 note 8; Stewart at
44-52, 64-67.

% David Wagner, Whysoodridgelsn't Loving Address at the Conference on State
Marriage Amendments at Georgia State University (Apr2065).
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Protection and Due Process Clauses of the Fourteentimdment.’ld. at 2 (emphasis added).
The Court noted both the historical roots of anti-miscagen laws “as an incident of slavery”
and the eugenic trappings of the challenged law, such gsiieemaent of “certificates of ‘racial
composition’ to be kept by both local and state registréd. at 6-7. The Court concluded that
Virginia’s law rested “solely upon distinctions drawn aciog to race” and that there was
“patently no legitimate overriding purpose independent of iausiracial discrimination which
justifies the classification.Id. at 11. For the Court, the unconstitutional restricti@s not a
restriction of some generalized right of choice inrmage but a restriction of “the freedom to
marrysolely because of racial classificatiohdd. at 12 (emphasis added).

The analysis was the same in the eaPierezdecision. There a clerk refused to issue a
marriage license to a couple because of their answergestions about their race on an
application formPerez v. Lippold198 P.2d 17, 18 (Cal. 1948). The clerk relied on a statute
which prohibited marriages between white persons and thagbefracesld. at 18. As in the
later Loving decision, the California Supreme Court asked “whethesttdte can restrict” the
right to marry “on the basis of race alonkl’ at 19. The court noted that “[r]ace restrictions
must be viewed with great suspicion,” and that “[a]nyeskagislation discriminating against
persons on the basis of race or color has to overtioengtrong presumption [against such
discrimination] inherent in this constitutional policyd. at 21. The court also noted that the
challenged laws had been enacted along with othet rastaiction and that cases upholding the
laws had been replete with prejudiced statements alboumthite races.1d. at 21-22. The court
suggested that the law was “based upon the theory thatdageny of a white person and a
Mongolian or Negro or Malay are inferior or undesirable levttie progeny of other different
races are notld. at 23. The court concluded that the laws violated equalghiateguarantees
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“by impairing the right of individuals to margn the basis of race alone and by arbitrarily and
unreasonably discriminating against certain racial grougdd. at 29 (emphasis added).

For bothPerezandLovingthen, the existence of a racial restriction on rage was the
unconstitutional evil. The Memo’s argument gets thegedecisions all wrong when it tries to
transform them into something they were not and did ngdgouto be: creators of a generalized
right to compel State sanction of what one wantatb‘marriage,” even if that compulsion
requires a radical alteration of a core constitutnganing of the institution.

The following “definition of marriage” cases reject thacial” analogy urged by the
Memo: Baker v. Nelson191 N.W.2d 185, 187 (Minn. 1972)ismissed for lack of substantial
federal question409 U.S. 810 (1973%inger v. Hara522 P.2d 1187, 1192 (Wash. App. 1974),
r'vw denied, 84 Wash. 2d 1008 (197&fandhardt v. Superior Coyrf7 P.3d 451, 458 (Ariz.
App. 2003);In re Kandy 315 B.R.123, 143 (Bankr. W.D. Wash. 2004wis v. Harris --- A.2d
----, 2005 WL 1388578 (N.J.Super.A.D. 2005) at slip op. at 28-30.

But the Memo’s mistreatment BerezandLoving does not end there. That Memo is
actually an invitation to this court to betray an histagtievement of those two cases, as we
now show.

Because marriage has a powerful educative role incmigtg—a power reinforced by
the supporting law’s authoritative voice—the marriage tuisbin is a tempting target for those
seeking to advance the sociopolitical purposes of anddgainrelated to marriage. If those so
seeking can appropriate the institution and bend it to pgposes, they have gone far in

assuring the triumph of their agerifa.

% gStewart & Duncan at 557.
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In the American past, two social movements tempgratitceeded in using marriage as
a means to achieve ulterior ends: the white supremaociggment and the eugenics movement.
In fact, the anti-miscegenation laws were often fomnthe same legislative package as the laws
calling for the sterilization of “idiots” and other salied “genetic undesirables.” Central to the
white supremacists’ project was the alteration of @ coeaning of marriage from the union of a
man and a woman to the union of a man and a woman eéthe “race.” Laws that prohibited
blacks from marrying whites were an ugly feature grafted tdre marriage institution—the very
logic of which makes the graft a foreign object. Thé&g of those laws, however, greatly
magnified by social institutional power, subtly but effeely inculcated throughout society the
core dogma of white supremacy. The courts that gaveel®etiezandLoving decisions
apprehended the white supremacists’ marriage project fdritwkas and rightly used
constitutional equality norms to dismantle it. In thegass, those courts restored to marriage the
integrity of its institutional purposes and lo§ican historic achievemefi.

But to usePerezandLoving as the Memo urges—not to strike down a redefinition made
to advance sociopolitical ends unrelated to marriageohutgose just such a redefinition—is to
betray that historic achievement. For the probatweesce points rather clearly to this: The
goal of the gay/lesbian rights movenisnharriage project, like that of the white supremacists,
to appropriate the institution and change it to achieg®political purposes unrelated to

marriage>® Stated slightly differently, for the gay/lesbianhtig movement, the institution of

7 SeeStewart & Duncan at 559; Stewart at 44-52, 64-67.
%8 Stewart & Duncan at 557, 567-75.

% 1d. at 581-88.
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marriage is not really a destination but rather a phwol for the achievement of a broader
cultural, social, and political agenda. This appropriativategy entails an alteration in a core,
constitutive meaning: from the union of a man and a wotondhe union of any two persons.
Certainly the respective objectives of the old and #we marriage projects are very different;
still the projects in their appropriative strategy afa kind’® Thus, becauseerezandLoving
refused to allow the marriage institution to be approptifde nonmarriage ends, to use those
two cases to advance just such an appropriative projecbetray them. In other words, to use
PerezandLovingas the Memo suggests is to advance a superficial anddagmasks a deep
disanalogy. That disanalogy is between the intaermpid’erezandLovingto protect marriage
from appropriation for nonmarriage purposes and the intenfiohe present marriage project to
make such an appropriation.

Nor is this betrayal cured by an appeaPtrezs andLoving’s vindication of
constitutional equality norms—that is, by the argumentitiegreas the white supremacist
marriage project fostered inequality by theclusivenessf the antimiscegenation laws, the new
marriage project fosters equality by thelusivenesf its different redefinition of marriage.
This, of course, is an argument that the ends justEyntbans, but the argument steadfastly
ignores certain realities regarding those means.ioBdttabove makes clear that those means
cannot be “justified”: for a court to redefine marriagéo set in motion a process that soon
must deinstitutionalize (that is, unmake or destroy) mam@an marriage. To deinstitutionalize
man/woman marriage is to deprive society of the valusdatéal goods uniquely provided by that

vital social institution, social goods on which Marylandisty is so thoroughly dependent.

0.

29



Certainly nothing in Maryland’s constitution requires stetical and destructive consequences.
Rather, Maryland’s constitution is sanely read asnafig Maryland, as it has since its
beginning, to continue using its laws to sustain and nurtereitdl social institution of

man/woman marriage.
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CONCLUSION
For the foregoing reasoramnicusCitizens for Traditional Families respectfully urgbs

court to grant defendants’ motion for summary judgment.
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