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Statement of the Interest of the Amicus

Amicus curiae is United Families Connecticut, a Connecticut-based
citizens' organization that seeks to maintain and strengthen the family in the
United States and other countries. Its parent organization, United Families
International has been granted official consultative status at the United Nationé
as a non-governmental organization and has participated in UN conferences.
Recognizing that the family is the natural and fundamental unit of society, UFI is
committed to supporting those measures that maintain and strengthen the family.
UFI believes a decision requiring Connecticut to redefine marriage as the union
of any two persons will change the vital social institution of marriage in a way that

will be harmful to society in general and children in particular.
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Counterstatement of the Facts and Proceedings
Amicus curiae adopts the defendants-appellees’ Counterstatement of the

Facts and Proceedings.
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ARGUMENT

.
INTRODUCTION

Our generation’s marriage issue is this: Do constitutional norms, particularly of
equality and liberty, require the redefinition of marriage from the union of a man and a
woman to the union of any two persons? Eighteen American appellate courts have
addressed and resolved that issue.” Only one — a badly divided Massachusetts Supreme
Judicial Court ~ mandated redefinition,2 thereby making legally irrelevant the gender of the
two who marry (hence, genderless marriage in the place of man/woman marriage®).

At this stage in the litigation of the marriage issue, two interrelated realities have

become quite clear. The first is that the real fight is not over principles of law but over the

' In chronological order, those appellate court decisions are: Baker v. Nelson, 191

N.W.2d 185 (Minn. 1971), appeal dismissed for want of a substantial federal question, 409
U.S. 810 (1972); Jones v. Hallahan, 501 S.W.2d 588 (Ky. App. 1973); Singer v. Hara, 522
P.2d 1187 (Wash. App. 1974), review denied, 84 Wash.2d 1008 (1974); Adams v.
Howerton, 673 F.2d 1036 (9™ Cir. 1980); DeSanto v. Barnsley, 476 A.2d 952 (Penn. Super.
1984); Baehr v. Lewin, 852 P.2d 44 (Haw. 1993); Dean v. District of Columbia, 653 A.2d
307 (D.C. App. 1995); Baker v. Vermont, 744 A.2d 864 (Vt. 1999); Standhardt v. Superior
Court, 77 P.3d 451 (Ariz. App. 2003); Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941
(Mass. 2003); Morrison v. Sadler, 821 N.E.2d 15 (Ind. App. 2005); Lewis v. Harris, 875
A.2d 259 (N.J. App. 2005); Hernandez v. Robles, 805 N.Y.S.2d 354 (N.Y. App. 2005);
Samuels v. New York Department of Public Health, 811 N.Y.S.2d 136 (N.Y. App. 2006);
Seymour v. Holcomb, 811 N.Y.S.2d 134 (N.Y. App. 2006); Kane v. Marsolais, 808 N.Y.S.2d
136 (N.Y. App. 2006); Hernandez v. Robles, 7 N.Y.3d 338 (N.Y. 2006); Andersen v. King
County, 138 P.3d 963 (Wash. 2006); /n re Marriage Cases, 49 Cal. Rptr. 3d 675 (Cal. App.
2006); Lewis v. Harris, 908 A.2d 196 (N.J. 2008).
> Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003); id. at 970 (Greaney,
J., concurring); id. at 974 (Spina, J., dissenting); id. at 978 (Sosman, J., dissenting); id. at
983 (Cordy, J., dissenting). Two appellate courts declined to mandate redefinition on
condition of civil union legisiation for same-sex couples. Lewis v. Harris, 908 A.2d 196
gN.J. 2006); Baker v. Vermont, 744 A.2d 864 (Vt. 1999).

Regarding terminology, see Monte Neil Stewart, Judicial Redefinition of Marriage, 21
CaN. J. Fam. L. 11, 15-16 (2004), avaifable at http://manwomanmarriage.org/jrm/pdf/jrm.pdf
[hereinafter Stewart, Judicial Redefinition).



facts of marriage. Stated slightly differently, it is sharp division over the facts of marriage
that really accounts for the sharp division between the American judges called on to resolve
the marriage issue.* The second reality is that the social institutional argument for
man/woman marriage has proven itself to be a sufficient response to all constitutional
challenges leveled at the laws defining marriage as the union of a man and a woman. The
American appellate judges who have engaged the argument have uniformly rejected the
contention that constitutional norms of equality, liberty, autonomy, dignity, and so forth
require the judicial redefinition of marriage to the union of any two persons. At the same
time, the appellate judges favoring that radical redefinition have, without exception, evaded,
ignofed, or otherwise elided the social institutional argument — a troubling phenomenon
now well documented in the scholarly literature.® Moreover, none of the many bright, even
brilliant, academics and practicing lawyers advocating for judicial redefinition of marriage
has genuinely engaged the social institutional argument for man/woman marriage, let alone
brought forth any substantive counter to it — and this despite its growing prominence in both

the juridical and wider social debate on the meaning of marriage.®

* Most of the post-1992 decisions cited in note 1 supra featured dissenting opinions.

3 See, e.g., Monte Neil Stewart, Eliding in Washington and California, 42 GONZAGA L. REV.
901, 515-44 (2007), available at
http://manwomanmarriage.org/jrm/pdf/Eliding_in_WA_and_CA.pdf [hereinafter Stewart,
Washington and California]; Monte Neil Stewart, Efiding in New York, 1 DUKE J. CONST. L.
& PuB. PoL'y 221, 231-58 (2006), available at
http://www.manwomanmarriage.org/jrm/pdf/ElidingInNewYork.pdf [hereinafter Stewart,
New York]; Monte Neil Stewart, Genderless Marriage, Institutional Realities, and Judicial
Elision, 1 DUKE J. CONST. L. & PuB. PoL'y 1, 28-60 (2006), available at
http://www.manwomanmarriage.org/jrm/pdf/Duke_Journal_Article.pdf [hereinafter Stewart,
Judicial Elision]. See also Monte Neil Stewart, Dworkin, Marriage, Meanings — and New
Jersey, 4 Rutgers J. L. & Pub. Pol'y 271 [hereinafter Stewart, Dworkin]; Stewart, Judicial
Redefinition, supra note x, at 71-85.

® ‘One of the Nation’s preeminent legal philosophers and public intellectuals, Ronald
Dworkin, recently engaged the marriage issue, as an advocate of “gay marriage” (his label).



This amicus brief's purpose is to assist this Court in understanding and assessing
these two interrelated realities in adjudication of the marriage issue.

i
MARRIAGE FACTS: TWO COMPETING DESCRIPTIONS OF MARRIAGE

By the facts of marriage or marriage facts, we mean those facts that almost fifteen
years’ of litigating the marriage issue in sixteen states and the District of Columbia® have
shown to be relevant to that issue. Thus, we use the word facts in a narrow, lawyerly way;
its referent are those matters disputable in litigation other than legal principles and
procedures, a distinction seen in such oft-used phrases as issue of fact, question of law,
and a mixed question of law and fact. In this sense, a fact is not necessarily “[sJomething

" but is rather what a judge, for purposes of

that has really occurred or is actually the case
resolving a case, will accept as such — or will accept as something that a reasonable

legislator could accept as such. Thus, in the lawyers’ realm, the notion of afleged fact or

That engagement appears in its most focused form in /s Democracy Possible Here?
published in August 2006 (with key excerpts appearing in the September 21, 2006 issue of
the New York Review of Books). Much to Dworkin’s credit, he both sees the social
institutional argument for man/woman marriage (what he calls “the cultural argument
against gay marriage”) as the strongest such argument and attempts to engage and
counter the argument. /d. at 86-89. But his counter fails because it is premised solely on
the strategy of mischaracterizing the social institutional argument as “religious” (patently it
is not) and then invoking Establishment Clause jurisprudence and sensibilities. All this is
examined in detail in Stewart, Dworkin, supra note 5, at 292-308.

" Before the 1991 commencement of the marriage litigation in Hawaii, the marriage issue
was raised in other states. See note 1 supra. But the Hawaii case, Baehr v. Lewin, 852
P.2d 44 (Haw. 1993), undoubtedly marks the beginning of the organized and strategic effort
to redefine marriage by judicial mandate. See William C. Duncan, The Litigation fo
Redefine Marriage: Equality and Social Meaning, 18 BYU J. PuB. L. 623, 630-42 (2004).

% For the cases that since 1992 have had appellate court decisions, see note 1 supra.

® OxFORD ENGLISH DICTIONARY, fact n., 4a.



