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INTERESTS OF AMICUS AND BRIEF OVERVIEW OF ARGUMENT

The Family Research Council (FRC) is a non-profit organization located in Washington,
D.C., which exists to develop and analyze governmental policies that affect the family. FRC
is committed to strengthening traditional families in America and advocates continuously on
behalf of policies designed to accomplish that goal. FRC contends that redefining marriage
to include same-sex couples would foster a misunderstanding of the purpose of marriage and
the needs of children, and would eventually lead to the destruction of marriage. FRC has filed
amicus curiae briefs in several of the state supreme court cases involving claims for same-sex
“marriage,” including most recently in New York (Hernandez v. Robles, 855 N.E.2d 1 (N.Y.
2006)), New Jersey (Lewis v. Harris, 908 A.2d 196 (N.J. 2006}), and Maryland (Deane v.
Conaway, Md. Ct. App., No. 222, Sept. Term 2006 (decision pending}).

Although the State’s Brief of Defendant-Appeliees comprehensively demonstrates the
lack of merit in any of Plaintiffs’ various theories of relief, FRC here gives additional focus to
certain issues. Marriage, whether in Connecticut, in the United States of America, or in
America's common law heritage stretching back to England and throughout Western
civilization, has never included a relationship between persons of the same sex. For any
governmental authority - whether this Court or a local government or a state legisiature - to
recognize same-sex relationships as entitled to bear the name “marriage,” is to change the
fundamental and commonly-accepted legal meaning of that word. Marriage developed as a
social institution before it became a legal one, arising from the natural complementarity and
procreative capacity of the two sexes. To find in the law a constitutiona!l right to same-sex
"marriage" is necessarily to mandate a revolutionary redefinition of the institution, deliberately

severing marriage from its accepted meaning in American law and human history.




Such judicial redefinition of marriage would violate the separation of powers that lies
at the core of our constitutionally-guaranteed republican form of government. There are
rational and indeed compelling reasons for the Legislature to preserve rﬁarriage as a separate
tegal institution for opposite-sex couples, even though it has chosen to grant the “benefits,
protections and responsibilities” associated with marriage to same-sex couples through civil
unions. This Court should affirm the trial court's ruling that neither the Connecticut
Constitution nor the U. 8. Constitution mandates that the institution of marriage be redefined
in Connecticut to include same-sex couples. However, it should make clear that the
constitutionality of the marriage laws is not dependent upon the existence of civil unions for
same-sex couples.

ARGUMENT

. Claims That Same-sex “Marriage” is a Constifutional Right Necessarily
Presuppose a Meaning for “Marriage” Never Previously Recognized.

Plaintiffs’ use of the term “marriage” evokes a famous passage by Lewis Carroll:
“When | use a word,” Humpty Dumpty said, in rather a scomful tone, “it means
just what | choose it to mean—-neither more nor less.” “The question is,” said

Alice, “whether you can make words mean so many different things.” “The
question is,” said Humpty Dumpty, “which is to be master-that's all.”

LEwis CARROLL, THROUGH THE LOOKING GLASS (1934 ed.) p. 205. Plaintiffs have taken the
Humpty Dumpty approach to the term “marriage.” Nowhere is it carefully defined. It is
obviously assumed to mean something broader than a union of a man and a woman. Itis
treated with a malleability never contemptated by the marriage case law. Ignoring history,
Plaintiffs’ arguments presume that marriage has a meaning that encompasses same-sex
couples, and that the state’s core interest in marriage is no more than the honoring of the
romantic “commitment” of any two adults who purport to form a family. See, e.g., Brief of the

Plainitffs-Appellants, pp. 15-20 and 37-43. This “commitment” rationale for marriage has been
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rejected by every appellate court in the country, save one.! Plaintiffs’ presumption of this
different definition of marriage and a novel conception of the state's interest in marriage buys
them significant analytical convenience, allowing Plaintiffs to improperly portray decadeé of
case law recognizing the fundamental right to marriage as support for their position.

Last year, the Supreme Court of Washington observed that the U. S. Supreme Court
cases recognizing the fundamental right to marriage are not so vague or malleable, but clearly
and consistently refer to the union of a man and a woman. Andersen v. King County, 138
P.3d 963, 978 (Wash. 2008) (quoting and reviewing Skinner v. Oklahoma ex rel. Williamson,
316 U.S. 535 (1942), Loving v. Virginia, 388 U.S. 1 (1967),2 Zablocki v. Redhail, 434 U.S. 374
(1978), and Maynard v. Hill, 125 U.S. 190 (1888)). The Washington court rejected any
suggestion that more recent U. S. Supreme Court cases indicate “that marriage as &
fundamental right is no longer anchored in the tradition of marriage as between a man and a
woman.” Andersen, 138 P.2d at 979. Indeed, for a court fo find “that there is a fundamental

right to marry a person of the same sex ... is an astonishing conclusion, given the lack of any

" Even the New Jersey Supreme Court did not conclude that the institution of marriage
itself must be redefined, when the court ordered the State of New Jersey io extend the legal
benefits and duties of marriage to same-sex couples under its state constitution's equal
protection guarantee: “[W]e cannot find that a right to same-sex marriage is so deeply rooted
in the traditions, history, and conscience of the people of this State that it ranks as a
fundamental right . . . [N]o jurisdiction, not even Massachusetts, has declared that there is a
fundamental right to same-sex marriage under the federal or its own constitution.” Lewis v.
Harris, 908 A.2d 196, 211 {N.J. 20086).

2 geveral courts have noted that Loving highlights that Plaintiffs’ claim for a right to
same-sex “marriage” is revolutionary rather than evolutionary. See, e.g., Hernandez v.
Robles, 855 N.E.2d 1, 8 (N.Y. 2006) (“[T]he traditional definition of marriage is not merely a
by-product of historical injustice. Its history is of a different kind [from anti-miscegenation laws]
... . Until a few decades ago, it was an accepted truth for almost everyone who ever lived, in
any society in which marriage existed, that there could be marriages only between participants
of different sex. A court should not lightly conclude that everyone who held this belief was
irrational, ignorant or bigoted. We do not so conclude.”); Andersen, 138 P.2d at 989 ("Loving
is not analogous [to claims for same-sex “marriage”] . . . [and] [o]ther courts have also rejected
the argument that Loving is analogous”).




authority supporting it; no appellate court applying a federal constitutional analysis has
reached this result.” /d. (emphasis in original).?
The U. S. Court of Appeals for the Eighth Circuit also recently underscored the lack of
constitutional support for same-sex “marriage”:
In the nearly one hundred and fifty years since the Fourteenth Amendment was
adopted, to our knowledge no Justice of the Supreme Court has suggested that
a state statute or constitutional provision codifying the traditional definition of
marriage violates the Equal Protection Clause or any other provision of the
United States Constitution. Indeed, in Baker v. Nefson, when faced with a
Fourteenth Amendment challenge to a decision by the Supreme Court of
Minnesota denying a marriage license to a same-sex couple, the United States
Supreme Court dismissed “for want of a substantial federal question.”
Citizens for Equal Protection v. Bruning, 455 F.3d 859, 870-71 (8" Cir. 2006), reh’g by panel
and reh’g en banc denied (2008) (citing Baker v. Nelson, 191 N.W.2d 185, 186 (Minn. 1971),
app. dism. for want of a subst. fed. question, 409 U.S. 810 (1972)) (emphasis in original).*
Even when the U. S. Supreme Court pronounced unconstitutional a state’s criminal
prosecution of private, consensual sexual conduct between adults of the same sex, the Court

was careful to note that state protection of marriage was not impacied by the ruling. The

majority opinion in Lawrence v. Texas cautions that its narrow holding does not involve “an

3 Every state or federal appellate court that has addressed the issue of whether the
fundamental right to marriage extends to same-sex couples has ruled that it does not. Lewis,
908 A.2d at 211; Andersen, 138 P.2d at 879; Hernandez, 855 N.E.2d at 10; Citizens for Equal
Protection, 455 F.3d at 870 -871; Morrison v. Sadler, 821 N.E.2d 15, 32-33 (Ind. Ct. App.
2005); Standhardt v. Superior Ct., 77 P.3d 451, 460 (Ariz. Ct. App. 2003); Baker v. State, 744
A.2d at 887; Dean v. District of Columbia, 653 A.2d 307, 331 (D.C. App. 1995); Baehr v.
Lewin, 852 P.2d 44, 57 (Haw. 1993), other holding overruled by constitutional amendment,
Singer v. Hara, 522 P.2d 1187, 1195-96 (Wash. 1974); Baker v. Nelson, 191 N.W.2d at 186.
All of these cases recognized that the fundamental right to marriage cases refer to the union
of a man and a woman.

4 The Supreme Court’s dismissal of the Baker appeal for want of a substantial federal
question was a ruling that federal due process and equal protection guarantees are not
viclated by defining marriage as the union of one man and one woman. See Brief of
Defendants-Appellees, pp. 23-24.




institution the law protects,” or “involve . . . public conduct . . . [or] whether the government
must give formal recognition to any relationship that homosexual persons seek to enter.”
Lawrence v. Texas, 539 U.S. 558, 567, 578 (2003)5. Justice O'Connor further emphasized
that “[ulnlike the moral disapproval of same-sex relations - the asserted state interest in this
case - other reasons exist to promote the institution of marriage beyond mere moral
disapproval of an excluded group.” Lawrence, 539 U.S. at 585 {O’'Connor, J., concurring).

Any assertion that the legal definition of marriage in general and in Connecticut
specifically has changed significantly over time is simply false. Some legal incidents of
marriage may have changed, but not the meaning of the term itself. “Marriage” has never
been defined as something other than the union of a man and a woman at any time in the
history of Connecticut law. Indeed, the General Assembly has deliberately chosen not fo
conflate the legal incidents of marriage with the meaning of the term, by reserving the title
“marriage” for the union of a man and a woman even in the course of creating a legally
equivalent status for same-sex relationships in the form of civil unions.

The union of a man and a woman has defined marriage throughout the history of the
English term “marriage,” which pre-dates the State of Connecticut and the United States of
America. “[MJarriage as the union of man and woman, uniquely involving the procreation and
rearing of children within a family, is as old as the book of Genesis.” Baker, 191 N.W.2d at

1865 From the oldest English dictionaries in the Library of Congress to modern times, the

5 The Utah Supreme Court recently noted that marriage involves public conduct outside
the narrow scope of Lawrence: “[Polygamy] implicates the public institution of marriage, an
institution the law protects, . . . [ijn other words, this case presents . . . condugct identified by
the Supreme Court in Lawrence as outside the scope of its holding.” Utah v. Holm, 137 P.3d
726, 743 (Utah 2008), cert. denied,127 S.Ct. 1371 (U.S. 2007).

5 The Minnesota Supreme Court's reference to “the book of Genesis” is not a religious
argument, but an argument based in antiquity.
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