























































































































Even if Proposition 22 could be construed as applying either to out-of-
state marriages only or to both in- and out-of-state marriages, it should still be
construed as applying to both. Otherwise, the initiative would preclude
recognition of same-sex “marriages” from Massachusetts,'’ while allowing the
licensing of same-sex “marriages” in California. Such a construction would
violate Article IV, Section 2 of the United States Constitution, the privileges
and immunities clause. (See Hicklin v. Orbeck (1978) 437 U.S. 518, 523-24
[states must treat residents of other states as favorably as their own residents].)
This Court has held that statutes must be construed “in a fashion that avoids
rendering [their] application unconstitutional.” (NBC Subsidiary (KNBC-TV),
Inc. v. Superior Ct. (1999) 20 Cal.4th 1178, 1216 [86 Cal.Rptr.2d 778].) To
construe Proposition 22 in a fashion that avoids rendering it unconstitutional
requires applying it to California and foreign marriages. (See Hicklin, supra,
at p. 523-24.)

CONCLUSION

For the foregoing reasons, this Court should reverse the Court of

Appeal’s decision on justiciability, and rule that Proposition 22 applies to

marriages contracted in California.

Dated: March 30, 2007
Respectfully submitted,

By: GLEN LAVY
Attorney for the Plaintiff-Petitioner
Proposition 22 Legal Defense and
Education Fund

""Massachusetts is the only state in the United States that issues
marriage licenses to same-sex couples.
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