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June 2, 2004

Via Hand Delivery

The Honorable Chief Justice Ronald George and the
Honorable Associate Justices of the California Supreme Court
350 McAllister Street

San Francisco, CA 94102

RE: Lewis, et al. v. Alfaro, Case No. S122865 ,
Lockyer v. City and County of San Francisco, et al., Case No. $122923

Dear Chief Justice George and Associate Justices Kennard, Baxter, Werdegar, Chin, Brown, and
Moreno:

Amici Curiae request leave by this letter to bring to the Court's attention a statutory
provision relevant to a question raised by the Court during the hearing on May 25, 2004 in the
above-referenced original writ proceedings.

During the hearing, in the context of discussing whether there might exist any possible
need for the Court to determine the vahdity of the marriages of same-sex couples not before the
Court, the Court raised the question whether same-sex couples who married in San Francisco are
eligible to secure for themselves and their families the legal protections provided by California's
domestic partnership laws. The most recent domestic partnership statute, AB 205 (2003),
clarified existing law on this issue by expressly providing that persons who are otherwise eligible
to enter into a domestic partnership together may register together as domestic partners even if
they are also married to each other. AB 205's only marriage-based restriction on eligibility for
domestic partnership is that a person cannot enter into a registered domestic partnership if the
person is married to someone other than the person with whom he or she 1s registering a
domestic partnership.

As amended by AB 205, Family Code subsection 297(b) provides in relevant part:

(b) A domestic partnership shall be established in California when both persons file a
Declaration of Domestic Partnership with the Secretary of State pursuant to the division,

and, at the time of filing, all of the following requirements are met:
L E 2]

(2) Neither person 1s married to someone else or is a member of another domestic
partmership with someone else that has not been terminated, dissolved, or
adjudged a nullity.
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Cal. Fam. Code § 297(b) (operative Jan. 1, 2005) (emphasis added).'
The omission of this relevant statutory provision in response to the Court's question

highlights the hazards of addressing the validity of the marriages of couples who have not been
given an opportunity to bring to the Court's attention all relevant factual and legal considerations.

Rcspchujlz’,

Shannon P. Minter

Shannon P. Minter
Courtney Joslin
National Center for Lesbian Rights

Stephen V. Bomse

Richard DeNatale

Hilary E. Ware

Heller Ehrman White & McAuliffe

Jon W. Davidson

Jennifer C. Pizer
Lambda Legal Defense and Education Fund

Tamara Lange
Alan L. Schlosser
ACLU of Northern California

Martha Matthews
ACLU of Southern California

! Even in the absence of this clarifying language, being married to one’s prospective domestic
parter could only be considered to be a barrier to domestic parmer registration if the State
decided or was required to treat the marriages as valid. As the State currently is not respecting
the marriages of same-sex couples entered in San Francisco, it would not be sensible for the
State to preclude married same-sex couples from registering as domestic partners due to their
marital status. At the very worst, then, those same-sex couples who married in San Francisco
and register as domestic partners would only have their domestic partmerships treated as invalid
if their marriages were accepted by the State -- in other words, they will either have the rights of
domestic partners or the greater rights of married couples. Thus, even apart from the
Legislature’s recent clarification of this issue, same-sex couples who married in San Francisco
will not be harmed by the Court refraining from prematurely, and without their input, ruling on

the validity of their marriages.
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David C. Codell
Law Office of David C. Codell

Dena L. Narbaitz
Clyde J. Wadsworth
Steefel, Levitt & Weiss

Attorneys for Amici Curiae Del Martin and Phyllis Lyon,
Sarah Conner-Smith and Gillian Conner-Smith, Margot
McShane and Alexandra D’ Amario, Dave Scott Chandler
and Jeffery Wayne Chandler, Theresa Michelle Petry and
Cristal Rivera-Mitchel, Lancy Woo and Cristy Chung,
Joshua Rymer and Tim Frazer, Jewelle Gomez and Diane
Sabin, Myra Beals and Ida Matson, Arthur Frederick
Adams and Devin Wayne Baker, Jeanne Rizzo and Pali
Cooper, Our Family Coalition, and Equality California

cc: All Counsel of Record
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PROOF OF SERVICE

I, Joanne Park, declare that I am over the age of cighteen years and I am not a

party to this action. My business address is 333 Bush Street, San Francisco, California

94104-2878.

On June 2, 2004, I served the document listed below on the interested parties in

this action in the manner indicated below:

DOCUMENT SERVED:

LETTER BRIEF ADDRESSED TO THE HONORABLE CHIEF JUSTICE
RONALD GEORGE AND THE HONORABLE ASSOCIATE JUSTICES OF THE

CALIFORNIA SUPREME COURT

[]

[X]

BY OVERNIGHT DELIVERY: I caused such envelopes to be delivered to the
above parties via FEDERAL EXPRESS PRIORITY OVERNIGHT delivery

service.

BY PERSONAL SERVICE: I caused the document(s) to be delivered by hand.

BY MAIL: Iam readily familiar with the business practice for collection and
processing correspondence for mailing with the United States Postal Service. |
know that the correspondence was deposited with the United States Postal Service
on the same day this declaration was executed in the ordinary course of business.
I know that the envelopes were sealed, and with postage thereon fully prepaid,
placed for collection and mailing on this date, following ordinary business
practices, in the United States mail at San Francisco, California. I caused the
document(s) to be sent by mail via United States Postal Service to the parties

identified above.

BY FACSIMILE: By use of facsimile machine, I served a copy of the above
listed document(s) on the above-listed interested parties in the within action by
trapsmitting by facsimile machine to the following: The facsimile machine I used
complied with California Rules of Court, Rule 2003(3) and no error was reported
by the machine. Pursuant to California Rules of Court, Rule 2005, T caused the
machine to print a transmission record of the transmission, a copy of which is

attached to this declaration.

INTERESTED PARTIES:

SEE ATTACHED SERVICE LIST
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1 declare under penalty of perjury under the Jaws of the United States of America

that the foregoing is true and correct; that this declaration is executed on June 2, 2004, at

San Francisco, California.

doos

A

oann¢ Park
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SERVICE LIST

VIA FACSIMILE & U.S. MAIL

Bill Lockyer

Andrea Lynn Hoch

Louis R. Mauro

Kathleen A. Lynch

Zackery Morazzini

Hiren Patel

Tim Muscat

Douglas J. Woods

Christopher E. Krueger

Attomey General of the State of California
1300 I Street

P.O. Box 944255

Sacramento, CA 94244-2550

Tel.: 916-445-7385

Fax: 916-324-5567

Counsel for Petitioner Bill Lockyer

Dennis J. Herrera

Therese Stewart

Ellen Forman

Wayne K. Snodgrass

K. Scott Dickey

Kathleen S. Morris

Sherri Sokeland Kaiser

City and County of San Francisco
Office of the City Attorney

1 Dr. Carlton B. Goodlett Place
Room 325

San Francisco, CA 94102-5408
Tel.. 415-554-4700

Fax: 415-554-4747

Counsel for Respondents City and County of
San Francisco, er al.

Bobbie J. Wilson

Pamela K. Fulmer

Amy E. Margolin

Sarah M. King

Kevin H. Lewis

Ceide Zapparoni

Glenn M. Levy

Chandra Miller Fienen

Howard Rice Nemerovski Canady Falk
& Rabkin

Three Embarcadero Center, 7" Floor
San Francisco, CA 94111-4024

Tel.: 415-434-1600

Fax: 415-217-5910

Counsel for Respondents City and County of
San Francisco, et al.

Benjamin W. Bull

Jordan W. Lorence

Gary S. McCaleb

Glen Lavy

Alliance Defense Fund

15333 North Pima Road, Suite 165
Scottsdale, AZ 85260

Tel.: 480-444-0020

Fax: 480-444-0028

Counsel for Petitioners Lew:s, et al.

Terry L. Thompson

Law Offices of Terry L. Thompson
P.O. Box 1346

Alamo, CA 94507

Tel.: 925-855-1507

Fax: 925-820-6034

Counsel for Petitioners Lewis, et al.

Robert H. Tyler

Alliance Defense Fund

38760 Sky Canyon Drive, Suite B
Murrieta, CA 92563

Tel.: 909-461-7860

Fax: 909-461-9056

Counsel for Petitioners Lewis, et al.
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SERVICE LIST

VIA FACSIMILE & U.S. MAIL

Vincent P. McCarthy

Center for Marriage Law

8 South Main Street

New Milford, CT 06776

Tel.: 860-210-1182

Fax: 860-355-8008

Counsel for Petitioners Lewis, et al.

VIA U.S. MAIL

Ross S. Heckmann

Attorney at Law

1214 Valencia Way

Arcadia, CA 91006

Counsel for Amici Curiae Randy Thomasson,
Campaign for California Families

Mathew D. Staver

Rena M. Lindevaldsen

Liberty Counsel

210 East Palmetto Avenue

Longwood, FL 32750

Counsel for Amici Curiae Randy Thomasson,
Campaign for California Families

Waukeen Q. McCoy

Law Offices of Waukeen Q. McCoy
703 Market Street, Suite 1407

San Francisco, CA 94103

Counsel for Amici Curiae Dr. Anthony Bernan,

et al.

Alma Marie Triche-Winston

Charel Winston

2000 Arroyo Vista Way

El Dorado Hills, CA 95762

Amici Curiae Alma Marie Triche-Winston,
Charel Winston

Roger Jon Diamond

Attomey at Law

2115 Main Street

Santa Monica, CA 90405-2215

| Amicus Curiae Roger Jon Diamond

Divine Queen Manette Do-Nguyen
Rebuild My Church Divine Mission

9450 Mira Mesa Boulevard, Suite B-417
San Diego, CA 92126

Amicus Curiae Rebuild My Church Divine
Mission

Ann M. Ravel

Martin H. Dodd

Office of the County Counsel

70 W. Hedding Street, East Wing, 9" Floor
San Jose, CA 95110

Counsel for Amicus Curiae County of Santa

Clara

Ruth N. Borenstein

Stuart C. Plunkett

Johnathan E. Mansfield

Mortison & Foerster LLP

425 Market Street

San Francisco, CA 94105

Counsel for Amici Curiae Marviage Equality
California, Inc.; Twelve Married, Same-Sex
Couples
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SERVICE LIST
VIA U.S. MAIL
Dana McRae John R. Reese
Shannon M. Sullivan Matthew S. Gray
Jason M. Heath Susan Baker Manning
Office of the County Counsel Huong T. Nguyen
701 Ocean Street, Room 505 Danielle Merida
Santa Cruz, CA 95060 Bingham McCutchen LLP

Counsel for Amicus Curiae County of Santa
Cruz

3 Embarcadero Center

San Francisco, CA 94111

Counsel for Amicus Curiae Bay Area Lawyers
Jor Individual Freedom
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Peter D. Lepiscopo

Law Offices of Peter D. Lepiscopo

2635 Camino del Rio South, Suite 109

San Diego, CA 92108

Counsel for Amici Curiae California Senator
William J. (“Pete”’) Knight, et al.




