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described the law’s “primary purpose” as “prohibit[ing] Orientals who cannot become
Americans from controlling our rich agricultural lands,” and urged that ‘“Orientals,
largely Japanese, are fast securing control of the richest irrigated lands in the state’, and
that ‘control of these rich lands means in time control of the products and control of the
markets.”” (Id. at p. 735.)°

After analyzing the constitutional question presented, a majority of the Court held
that “[t]he only disqualification urged against Sei Fujii is that of race, but it may be said
of him ... *[that nothing] in this record indicates, and we cannot assume, that he came to
America for any purpose different from that which prompted millions of others to seek
our shores — a chance to make his home and work in a free country, governed by just
laws, which promise equal protection to all who abide by them.”” (/d. at pp. 733-734,
citation omitted.)

C. Sail’er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1

The Sail’er Inn petitioners faced potential revocation of their on-sale liquor
licenses because they employed women bartenders in violation of a statute prohibiting
women from tending bar unless they were licensees, wives of licensees, or sole
shareholders of a licensee corporation. (Sail’er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1, 6.)
The Attorney General proffered three arguments to justify the statute’s facial
discrimination on the basis of gender. First, the State’s attorney suggested “the
Legislature may have concluded that a male bartender or owner must be present in a
liquor establishment to preserve order and protect patrons, a function [the Attorney
General] contends a woman could not perform.” (Id. at p. 9.) Second, the State argued
the statute was “designed to protect women since fewer women can be injured by
inebriated customers if they are not permitted to work behind a bar.” (/d.) Finally, the
State offered that the law was intended to prevent “improprieties and immoral acts.” (ld
atp. 10.)

The Court ultimately struck down the exclusionary statute on numerous grounds,
including violation of the state and federal equal protection guarantees. The Court
conducted its equal protection analysis, and found that women should be treated as a
suspect classification. The Court noted that “Women, like Negroes, aliens, and the poor

% The 1952 Fujii decision was issued in the wake of World War II, and the Japanese
Internment. (See generally Yamamoto, Chon, Izumi, Kang & Wu, Race, Rights and
Reparation: Law and the Japanese American Internment (2001).)
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have historically labored under severe legal and social disabilities,” then chronicled the
historic supporting facts. (/d. at pp. 19-20.) The Court concluded that “Women must be
permitted to take their chances along with men when they are otherwise qualified and
capable of meeting the requirements of their employment.... Such tender and chivalrous
concern for the well-being of the female half of the adult population cannot be translated
into legal restrictions on employment opportunities for women.” “The pedestal upon
which women have been placed has all too often, upon closer inspection, been revealed as
a cage.” (Id atpp. 10, 20.)

* * * * *

In each of the foregoing cases, the Supreme Court exercised its “gravest and most
important responsibility” to sort through the arguments, apply the appropriate legal
standards, and decide whether there was sufficient factual support for compelling need to
justify the discriminatory laws. In each case, the Court carried out its responsibility
against a societal backdrop that was hostile to the rights asserted by the protected group.
In each instance, it fell upon the Court to carry out its unique judicial function to weigh
the arguments and abide by appropriate legal standards, rather than popular sentiment.
For, as recently noted by a legal scholar, “[u]npopular decisions are the price of
constitutional rights.”’

The passage of years has borne out that each decision was legally, morally, and
socially just. Indeed, the concept of seeking justice under the law rather than bending to
then-prevailing societal mores is built into our Constitution: “[T]he expansive and
protective provisions of our constitutions ... were drafted with the knowledge that ‘times

7 (Kermit Roosevelt, California’s same-sex marriage case affects all of us, Christian
Science Monitor (November 14, 2008), available at http://www.csmonitor.com/2008/
1114/p09s01-coop.html.) Professor Roosevelt notes that “what’s troubling for US
citizens in the California [initiative] is the idea that an equality guarantee could not be
effectively enforced against the will of a majority. The point of such a guarantee is
precisely to protect minorities from discrimination at the hands of a majority... It makes
sense to require supermajority support [through the revision process] to overrule a judicial
decision that grants rights to a minority. It shows that the judges were so out of step with
society that they were probably wrong. But a simple majority does not show that, and the
constitution would not afford meaningful protection if it could be overruled at the will of
the majority.” (Id.)
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can blind us to certain truths and later generations can see that laws once thought
necessary and proper in fact serve only to oppress.”” (In re Marriage Cases, supra, 43
Cal.4th 757, 854 [quoting Lawrence v. Texas (2003) 539 U.S. 558, 579.].)

Each of the three decisions represented an absolute and inviolate judicial
determination as to the civil rights of the affected individuals. (See McClung v.
Employment Development Dept. (2004) 34 Cal.4th 467, 474 [a judicial construction of a
statute or constitutional provision is an authoritative statement of what the provision
meant before as well as after the decision.].) Our constitutional system of government
would not permit “amendments” to the Constitution through the initiative process that
would usurp judicial authority, and deny equal treatment and equal dignity under the law
to women and non-Whites by providing:

e “No marriage between members of different races shall be valid in the State
of California;”

e “People of Japanese descent are prohibited from owning real property in the
State of California;” or

e “The Legislature may enact laws barring women from certain
occupations.”

Yet, Proposition 8 embodies just such a change.

In In re Marriage Cases, this Court specifically invoked its historic legacy when it
held that “just as this court recognized in Perez that it was not constitutionally permissible
to continue to treat racial or ethnic minorities as inferior..., and in Sail’er Inn that it was
not constitutionally acceptable to treat women as less capable than and unequal to men.. .,
we now similarly recognize that an individual’s homosexual orientation is not a
constitutionally legitimate basis for withholding or restricting the individual’s legal
rights.” (In re Marriage Cases, supra, 43 Cal.4th at pp. 822-823.)

Proposition 8 overrides the Court’s substantial deliberation and constitutionally-
grounded reasoning regarding equal access to marriage. It lays the groundwork for
depriving minorities by simple amendment to the state’s constitution from any right
provided to the rest of society. It eradicates constitutional protection for members of a
vulnerable class with respect to a fundamental right. This revolutionary concept is far
beyond the boundaries of constitutional checks and balances, and cannot be viewed as a
mere “amendment” to the Constitution.
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CONCLUSION

Under our Constitution, the judicial process is “the device of self-governing
communities to protect the rights of individuals and minorities, as well against the power
of numbers, as against the violence of public agents transcending the limits of lawful
authority, even when acting in the name and wielding the force of the government.”
(Hurtado v. California, supra, 110 U.S. at p. 536.)

Proposition § strikes at the very heart of this most essential and indispensable
judicial function, a function repeatedly used by this Court for the protective purpose for
which it was intended. If allowed to stand, it would permit “the power of numbers,”
while “wielding the force of government,” to transcend constitutional limits and
dispossess susceptible minorities of their fundamental civil rights. It would create a
dangerous and powerful precedent for the future abrogation of the rights of other
vulnerable members of society.

As such, Proposition 8 is nothing short of a radical revision of our basic
governmental plan. If permitted as an amendment, it would stand for the concept that a
bare majority of electors have the power to declare that the very groups this Court has
determined to require heightened protection under the equality guarantees of the
California Constitution are, in fact, unequal. It would allow voters to reinstate the very
discrimination from which such historically disadvantaged groups have been freed.
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