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ARGUMENT
l. Petitioners Have Requested Extraordinary Relief BuHave Failed
to Meet Procedural Requirements for Demonstrating Wy They

Should Receive It.

This Court should deny the petition because theiétetrs have failed
to meet the standards required to obtain extraardirelief under the
Special Action. This Court has stated that “[a]¢eepe of special action
jurisdiction is highly discretionary.Pompa v. Superior Coyri87 Ariz.
531, 533, 931 P.2d 431, 433 (App. 19%Be also King v. Superior Court
138 Ariz. 147, 149, 673 P.2d 787, 789 (19&3gte ex rel. McDougall v.
Superior Court172 Ariz. 153, 155, 835 P.2d 485, 487 (App. 1992)
“Jurisdiction is generally accepted only in thoases in which ‘justice
cannot be satisfactorily obtained by other meankl.”(internal quotation
omitted);see also Harris Trust Bank of Ariz. v. Superior @pli88 Ariz.
159, 162, 933 P.2d 1227, 1230 (App. 1996). Onecsonotes that both
divisions of the Arizona Court of Appeals accepgteaisdiction in less than
twenty percent of the special action petitionfile 1999. 1 Ariz. App.
Handbook § 7.3.3 (2000).

In this case, Petitioners are challenging Arizoraarrage laws in

reaction to the Maricopa County Clerk’s refusaistsue them a marriage

license. Petition at 3. Laying aside the meritdheir claims (addressed in
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Part Il,infra), Petitioners have failed to meet even basic lagdlprocedural
requirements for bringing a special action. Thayehfurther failed to
demonstrate why the special action was broughtis;nGourt instead of
superior court. Therefore, this Court should aextio exercise jurisdiction
and dismiss the Petition.

A. Petitioners have failed to raise any of the onlyhree
guestions allowed in a special action.

Arizona Rules of Procedure for Special Actions,eRBlIistates that:

The only questions that may be raised in a spact&n are:

(@) Whether the defendant has failed to exercisereliion which

he has a duty to exercise; or to perform a dutyired by law as to

which he has no discretion; or

(b) Whether the defendant has proceeded or istdeg to

proceed without or in excess of jurisdiction ordeguthority; or

(c) Whether a determination was arbitrary and caquis or an

abuse of discretion.

In this case, Petitioners have completely omitteef@rence to any of
these three questions. Their issues presented maakention of the
Clerk’s official actions. Petition at 3. This kaof adherence to Rule 3 is
problematic, but understandable because Petitiaragnsot even raise any of
the three questions.

As to the first question, Petitioners cannot shioat the Clerk of

Court has failed to perform a duty or exerciseréison as required by law.

The Clerk of Court is authorized by statute to ésmwarriage licenses.



10

11

12

13

14

15

16

17

18

19

20

21

A.R.S. 8§ 25-121. A marriage must have a licendgetwgalid. A.R.S. 8§ 25-
111. Valid marriage licenses may be issued onby ¢ouple comprised of
one male and one female. A.R.S. § 25-125. FuyrtMarriage between
persons of the same sex is void and prohibitedR.3. § 25-101(C).
Therefore, the Clerk has no discretion to exencighis matter. By denying
Petitioners’ application for a marriage licensehlas actually performed —
not violated — his duty as required by law.

The second and third questions of Rule 3 are redatw the same
grounds as the first: the statutes previously ataupletely govern the
Clerk’s jurisdiction, authority, determination, adicretion. SeeA.R.S. 88
25-121, 25-111, 25-101. The actions of the Claerthis case are in
complete accord with the law and policy of the &t@itArizona. There is no
conceivable argument that the Clerk’s actions ededdis statutory
authority or were arbitrary and capricious whercamplied with the
governing statutes. “A plaintiff, in addition tbe showing required in all
lawsuits that he has standing and that the mattgubject to judicial review,
must always carry the burden of persuasion asstwretionary factors.”
Ariz. R.P. Spec. Act. 3 & State Bar Comm. NotetitPmers cannot make
out even a prima facie case worthy of this Coyursdiction and thus have

not met their burden under this Rule.
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B. Petitioners have failed to demonstrate that thepave no
plain, speedy, or adequate remedy by appeal.

Petitioners are requesting extraordinary reliefifithis Court, so they
must show that a regular legal action, such askddory judgment action
brought in superior court, provides them no “plapeedy, or adequate
remedy” to appeal the decision by the Clerk of Cour

Arizona has a strong policy against using extra@di writs as
substitutes for appealState ex rel. Neely v. Rodriguéds5 Ariz. 74, 76,
796 P.2d 876, 878 (1990). “Except as authorizedtaiute, the special
action shall not be available where there is aralygplain, speedy, and
adequate remedy by appeal.” Ariz. R.P. Spec. Kei); see, e.g., Sun
Health Corp. v. Myers _ Ariz. __, 70 P.3d 444, 446 (App. 2008)d see
State ex rel. McDougall v. Strohson (Cantrell®0 Ariz. 120, 121, 945 P.2d
1251, 1252 (1997). Petitioners give lip-servicéh® standard but then
utterly fail to meet it. Merely alleging the abserof an adequate forum (see
Petition at 3) is insufficient. “The pleading dktconclusion in so many
words that petitioner had no plain, speedy, andjaate remedy at law
would not in itself suffice to indicate that theitnshould issue.loftus v.
Russell 69 Ariz. 245, 251, 212 P.2d 91, 95 (1949) (arialyzhe
requirements for an extraordinary writ). Laftus the Arizona Supreme

Court went on to state:



10

11

12

13

14

15

16

17

18

19

20

21

[S]ubstance rather than legal forms or expressmmssh the basis for
relief . . . If the facts pleaded failed to showaaise cognizable for the
application of the extraordinary remedy . . . thé whould not issue
and a want of sufficient facts would not be curgdan allegation of
no adequate remedy at law.
Id. Petitioners’ pleading is demonstrably defectieeduse it fails to allege
or prove that there is no plain, speedy, or adegueahedy by appeal by
filing an action for declaratory judgment or sontlkey appropriate legal

cause of action.

C. Petitioners have failed to demonstrate why thegtition was
not brought first in superior court.

Ariz. R.P. Spec. Act. 7(b) requires that the jpmtit'set forth the
circumstances which in the opinion of the petitigslerender it proper that
the petitioner should be brought in the particalapellate court to which it
Is presented.” Petitioners do not give even artol@ to this requirement.
The consequence for this violation of the Ruledigsnissal. Ariz. R.P.Spec.
Act. 7(b). The Arizona Supreme Court has dismisgextial action petitions
for this very reason:

Adherence to the rules is mandated not only bydb@straints on

judicial time and resources, but also by the wedlsoned policy of

limiting appellate review to final judgments. Anoeption to this
policy, in the form of appellate court special ans, should be
reserved for those extraordinary actions necesxgjtapeedy relief.

Gockley v. Arizona Dept. of Correctiqribl Ariz. 74, 76, 725 P.2d 1108,

1110 (1986) (dismissing special action where metér failed to
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demonstrate why relief was not sought in superarr. Petitioners’ mere

iImpatience does not call for an extraordinary actiecessitating speedy

relief. Even if the Petitioners clearly met tharstards for a special action,
they offer no sufficient reason why this matteriddaot be heard at the
trial court.

Petitioners are asking this Court to short cirtiugt normal judicial
process and issue extraordinary relief that n@ statirt has ever issued in
the history of our country: an order compellinguessce of a same-sex
marriage license. However, as noted above, thadPetontains multiple
defects and should not serve as the basis to omdhea duly-enacted laws of
this state. Jurisdiction should be declined amdRétition dismissed.

Il. If This Court Chooses to Accept Jurisdiction, Petiibners’ Special
Action Should Be Denied Because It Is UnsupportedyBFederal
or State Law.

Petitioners bear the heavy burden of overcomingtioang
presumption in favor of the constitutional validdf/A.R.S. 88 25-101 &

25-125.State v. Sanner Contracting Ca09 Ariz. 522, 524, 514 P.2d 443,

445 (1973). As demonstrated below, Petitionersicameet that burden.
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A. The Supreme Court decisions cited by Petitioners doot
guarantee a right to same-sex marriage.

1. Lawrencev. Texas does not invalidate Arizona’s
marriage laws.

Petitioners grossly overstate the significancthefU.S. Supreme
Court’s recent decision inawrence v. Texa®39 U.S. |, 123 S.Ct. 2472
(2003). Lawrencedid not announce a constitutional right for sarae-s
couples to join in legal marriage, but only founkibarty interest protected
by the Due Process Clause for consensual sodoraglidis done in private,
thereby invalidating existing state criminal sodolays.

The majority opinion inLawrenceclearly stated that the case “does
not involve whether the government must give forneabgnition to any
relationship that homosexual persons seek to ént@3 S.Ct. at 2484.
Justice Sandra Day O’Connor reached the same oglin her
concurrence and the dissenting justices all agnettthis conclusion.
Justice O’Connor stated that the decision strikiogin Texas’ sodomy law
did not invalidate marriage laws defining marriageone man and one
woman:

That this law as applied to private, consensual daot is

unconstitutional under the Equal Protection Clad®es not mean that

other laws distinguishing between heterosexuals lamichosexuals
would similarly fail under rational basis review.exas cannot assert

any legitimate state interest here, such as ndtieeaurity or
preserving the traditional institution of marriagéJnlike the moral
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disapproval of same-sex relations — the assertdd siterest in this

case — other reasons exist beyond mere moral ddagpof an

excluded group.
Lawrence 123 S.Ct. at 2487-88, (O’Connor, J., concurring).

Therefore, the Petitioners overstate the holdirigawrencewhen
they claim “the United States Supreme Court sudigimecognized that gay
persons have a fundamental privacy right to marBsetition at 4.
Petitioners even admit that the Supreme Court waaadressing marriage
laws when they later admit that “the Court [iawrencé was not expressly
addressing the marriage issue.” Petition at 5.

The reasoning dfawrenceshows that the Court did not invalidate
marriage laws along with criminal sodomy statut€se Court examined a
series of decisions striking down laws criminalgebortion and use of
contraception. 123 S.Ct. at 2477-83. Marriageslave not criminal laws,
but laws defining a social unit of great importafmesociety as a whole.
The Court recognized that one might have a libettgrest to engage in
homosexual sodomy, but that such a liberty intedeshot compel the
government to grant formal legal recognition toyges who engage in that
behavior:

This, as a general rule, should counsel againsingts by the State,

or a court, to define the meaning of the relatigmstr to set its

boundaries absent injury to a person or abuse ofsitution the law
protects. It suffices for us to acknowledge thales may choose to
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enter upon this relationship in the confines ofirtiomes and their
own private lives and still retain their dignity fase persons.

Lawrence 123 S.Ct. at 2478.

The Petitioners wrongly attempt to inflate thanglin Lawrenceto
extend to same-sex marriage by quoting this podidrawrence

The Caseydecision again confirmed that our laws and tradiafford

constitutional protection to personal decisionsatieg to marriage,

procreation, contraception, family relationshipsild rearing, and

education. . . . Persons in a homosexual relatipnsiay seek

autonomy for these purposes, just as heteroserusbps do.
Lawrence 123 S.Ct. at 2481-82.

Petitioners again overstate what the Supreme Gaidtin this
passage frohawrencewhich explains th€aseydecision. Neither of those
cases stands for unlimited rights to personal artgnfree of all state
regulation and oversight.awrencedistinguishes itself from other cases,
some of them involving private sex between consgraidults and legal
recognition of relationships, such as the states i their marriage laws:

The present case does not involve minors. It doémvolve persons

who might be injured or coerced or who are situatae@lationships

where consent might not be easily refused. It cd@esnvolve public
conduct or prostitutionlt does not involve whether the
government must give formal recognition to any relaonship that

homosexual persons seek to enter.

Lawrence 123 S.Ct. at 2484 (emphasis added).



The Supreme Court has repeatedly stated thatitmaali marriage,
that is, marriage defined as one man and one woim&mdamental and
foundational for sustaining our Republic. The Gawmmarized its

holdings inZablocki v. Redhail4d34 U.S. 374 (1978):
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[Dlecisions of this Court confirm that the right tmarry is of
fundamental importance for all individuals. Longoagh Maynard v.
Hill, 125 U.S. 190 (1888), the Court characterized iager as “the
most important relation in life,id., at 205, and as “the foundation of
the family and of society, without which there waube neither
civilization nor progress,id., at 211. InMeyer v. Nebraska262 U.S.
390 (1923), the Court recognized that the rightrtiarry, establish a
home and bring up children” is a central part & liberty protected
by the Due Process Clause.,, at 399, and irskinner v. Oklahoma ex
rel. Williamson supra 316 U.S. 535 (1942), marriage was described
as “fundamental to the very existence and surnvfahe race,” 316
U.S. at 541.

More recent decisions have established that thd taggmarry is part
of the fundamental "right of privacy" implicit inhé Fourteenth
Amendment's Due Process Clause @nswold v. Connecticut381
U.S. 479 (1965), the Court observed:

"We deal with a right of privacy older than thel®if Rights--
older than our political parties, older than ounsa system.
Marriage is a coming together for better or for segrhopefully
enduring, and intimate to the degree of being shdtés an
association that promotes a way of life, not causémrmony
in living, not political faiths; a bilateral loyalt not commercial
or social projects. Yet it is an association fonable a purpose
as any involved in our prior decision$d:, at 486.

Zablocki 434 U.S. at 384 (parallel citations omitted).

This Court has also discussed the fundamentalritaupce of marriage

to American society:
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Nevertheless, the state is also vitally concernigd thie establishment
of marriages because marriage is a relationshighich “the public is

deeply interested, for it is the foundation of family and of society,
without which there would be neither civilizatiorom progress.”

Nelson 604 F.Supp. at 593 (quotindaynard v. Hill 125 U.S. 190,
211 (1888)).

Moran v. Moran 188 Ariz. 139, 144; 933 P.2d 1207, 1212 (App.G)99

The definition of marriage in American culture,ialinis “older than

the Bill of Rights,” has always been one man anel woman and has never
included same-sex couples. In the late 1800s, tipeethe Court rejected
challenges to the traditional legal definition chmage by Mormon
polygamists claiming an alleged constitutional tigthengage in plural
marriage. For example, Murphy v. Ramseyi14 U.S. 15 (1885), the U.S.

Supreme Court stated:

[Clertainly no legislation can be supposed more ledmme and

necessary in the founding of a free, self-govermogmmonwealth, fit

to take rank as one of the coordinate States ofUthien, than that

which seeks to establish it on the basis of tha iolethe family, as

consisting in and springing from the union for lfeone man and one
woman in the holy estate of matrimony; the surenttation of all that

is stable and noble in our civilization; the bestaganty of that

reverent morality which is the source of all beoefit progress in
social and political improvement.

Murphy, 114 U.S. at 45.

The cases in which the Supreme Court addressédghéto marry”

are in cases where the government restricted pe@ieesso marriage

traditionally defined. The Court has never undmydtthe “right to marry”
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to empower the participants to redefmarriage any way they want and
then receive governmental recognition of that reteghip.

For example, iZablocki the Supreme Court declared
unconstitutional a Wisconsin statute that requpedple in arrears for
paying child support to seek court permission torynaln Turner v. Safley
482 U.S. 78 (1987), the Supreme Court struck dowssdri’s prison
regulations that prohibited prisoners from gettimagrried unless the warden
found a compelling reason to let a prisoner maiirige Court has rejected
attempts, like the polygamy cases, to redefine ianger

Therefore, the definition of marriage recognizgdhe Supreme
Court for at least over a century has been oneandrone woman. The
fundamental right to marry recognized by the Cbad been a right against
governmental attempts to limit people’s accessaoriage traditionally
defined. The Supreme Court has never recogniZadtd to marry” that
allows the participants to change the definitiomafrriage, as the
Petitioners seek to do here. This Court shoulthidis the Petitioners’
Special Action and uphold the constitutionalityAsfzona’s marriage

Statutes.
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2. Romer v. Evans does not invalidate Arizona’s marriage
laws.

Petitioners wrongly argue that Arizona’s marri¢éaas violate the
Supreme Court’s ruling iRomerv. Evans517 U.S. 620 (1996). They claim
that the Arizona Legislature’s decision to retdia hear universal definition
of marriage is based solely upon class-based “asfitomward homosexuals,
rather than any legitimate state interest. Petiion. This argument
misunderstands the holdingRomer and disregards the reasonableness of
the rational consensus on the legal definition afrmage.

The Supreme Court’s opinion Romerwas a very narrow one that
struck down a Colorado state constitutional amemdriat prohibited all
levels of government from protecting a particulass of citizens against
any kind of discrimination. The constitutional flamwColorado’s
Amendment 2 was its extreme overbreadth, not thietity of the group it
adversely affectedRomerstated that the extremely broad legal disabilities
imposed on homosexuals by Amendment 2 “outrun a&hd Bny legitimate
justifications that may be claimed for iRomer 517 U.S. at 635.

The law struck down iRomerwas a constitutional amendment that
prohibited all levels of state and local governnfeon enacting any law or
policy providing homosexuals any “protected statuslaim of

discrimination.”"Romer 517 U.S. at 624. The extreme breadth of this
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provision made it possible to imagine instanceshich Amendment 2
would bar policies designed to protect homosexinata harms that
everyone would acknowledge to be wrongful. Duringl argument, various
Justices expressed concern that under Amendmesrh@dexuals would be
helpless to protect themselves against exclusam fsublic libraries, police
protection, and life-saving treatment at publicgitads. Justice Kennedy’s
majority opinion inRomerconcluded that the “unprecedented” evil of
Amendment 2 was that it identified persons by fagkg trait” and then
“denie[d] them protection across the boaf@dmer 517 U.S. at 633. The
Amendment imposed “a broad and undifferentiatedldigy on a single
named group” by denying “specific protection” agaifexclusion from an
almost limitless number of transactions and endesatitat constitute
ordinary civic life in a free societyRomer 517 U.S. at 631-32.
Homosexuals were placed completely outside theeptioh of the law and
could “obtain specific protection against discriation only by enlisting the
citizenry of Colorado.’/Romey 517 U.S. at 631.

Romeris not a case in which the Court inferred an irouid intent
based upon the identity of the disadvantaged gr&gther, the Court drew
an inference of animus from the unlimited breadtthe disability created

by Amendment 2 and from the fact that no legitinstge interest was even

14



10

11

12

13

14

15

16

17

18

19

20

21

remotely related to the infinitely broad sweephas taw’s restrictions. The
leading federal cases construiRgmeragree that the decision “hinged upon
the wide breadth of Colorado Amendment2dquality Foundation v. City of
Cincinnati 128 F. 3d 289, 299 (6th Cir. 199¢rt. deniedb25 U.S. 943
(1998); ®e also Shahar v. Bowerkl4 F. 3d 1097, 1110 (11th Cir. 1997),
cert. deniecb22 U.S. 1089 (1998) (referring Romeras involving “an
across-the-board denial of legal protection toaugrbecause of their
condition”).

Arizona’s marriage laws are clearly valid un&amer because they
are not status-based laws that fence out a patigubup from protection
against any and all discriminatory wrongs. As@wmairt explicitly stated in
Romer ordinary laws will be “sustained” so long as tlzag “narrow
enough in scope and grounded in a sufficient facioiatext for us to
ascertain some relation between the classificamhthe purpose it
serve[s].” 517 U.S. at 632-33. Arizona’s marriage&d, define marriage in
the same way that the original colonies and &l tates have consistently
done as one man and one woman. These laws aonaddes and narrowly-
drawn laws that do not violate the constitutionams spelled out by the
Supreme Court iRomer This Court should uphold the constitutionality of

Arizona’s marriage laws and dismiss the Petitiongpecial Action.
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3. Loving v. Virginia does not invalidate Arizona’s marriage
laws.

The Petitioners also misapply the Supreme Coddtgsion striking
down Virginia's anti-miscegenation statutelioving v. Virginig 388 U.S. 1
(1967), to claim that laws defining marriage as ora and one woman are
as unconstitutional as laws banning interracialrrages. Petition at 8.
Lovingdoes not apply to this case because the raciaifttagions in that
case clearly violated the Fourteenth Amendmentreadnothing to do with
the essential and traditional definition of mardags consisting of one man
and one woman. Race, not the definition of marriages the issue in
Loving

Justice Scalia has pointed out that the overalatassifications in the
Virginia law at issue iovingviolated the Fourteenth Amendment:

In Loving however, we correctly applied heightened scrytmagher

than the usual rational-basis review, because ilgirva statute was

“designed to maintain White Supremacyd., at 6, 11. A racially

discriminatory purpose is always sufficient to sadbja law to strict

scrutiny, even a facially neutral law that makesmention of race.

See Washington v. Dayi¥26 U.S. 229, 241-242 (1976). No purpose

to discriminate against men or women as a clasdeagleaned from

the Texas law, so rational-basis review applies.
Lawrence 123 S.Ct at 2495 (parallel citations omittexBe also Singer v.
Hara, 522 P.2d 1187, 1190-92 (Wash. Ct. App. 1974) ¢lgphg statutes

restricting marriage to opposite-sex couples andiriig Loving
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inapplicable)and seeDavid Orgon Coolidge?laying theLoving Card:
Same-sex Marriage and the Politics of Analot® BYUJ.Pus. L. 201
(1998).

In Loving the Court found that “[t]here is patently no kegate
overriding purpose independent of invidious radiatrimination which
justifies this classification.” 388 U.S. at 11. hf that “Virginia prohibits
only interracial marriages involving white persdriege Court determined
that “the racial classifications must stand onrtb&n justification, as
measures designed to maintain White SupremadyThat “justification,”
the Court concluded, was patently inadequate: “\Ateltonsistently denied
the constitutionality of measures which restri& tlghts of citizens on
account of race. There can be no doubt that résgithe freedom to marry
solely because of racial classifications violatesdentral meaning of the
Equal Protection Clauseld. at 11-12.

Unlike the history of the anti-miscegenation staduat issue in
Loving which clearly stigmatized blacks as inferior thites, Petitioners do
not identify anything in the history of the lawmlting marriage to opposite-
sex couples suggesting that they were intendedgregate men and

women, or treat one sex as inferior to the othienp® put, there is no
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stigma for anyone by defining marriage as one nmahasme woman, as there
was when Virginia banned interracial marriages.

The Virginia statutes challengedlinovingwere not even consistent
because they allowed some interracial marriagédydmned only marriages
between “white persons” and “non-white persohsving 388 U.S. at 11 &
n.11. Interracial marriages between “non-whitesg, blacks and Asians,
were not banned, nor, for that matter, were magsgdmetween “white
persons” and “American Indians.” Thus, the “symmyetf treatment in the
Virginia anti-miscegenation statutes struck dowharing which
Petitioners argue is analogous to the uniform tneat of same-sex
marriages in Arizona (no such marriages are allQwednore illusory than
real. The statutory treatment of interracial mayeminLovingwas actually
asymmetrical and thereforepvingdoes not parallel the situation here.

Laws against same-sex marriage, on the other laaedupported by
a multitude of reasons. “Conventional marriage lasasonably advance
many legitimate governmental interests,” among Winay be included
safeguarding public morality, encouraging childibitithin marriage,
promoting the undeniable advantages of dual-gepaemting, not placing
society’s “stamp of approval’ on homosexual relasioips, and avoiding a

slippery slope of intended and unintended consempgeaf recognizing
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same-sex marriages. Richard F. Dunddre Narrow and Shallow Bite of
Romer and the Eminent Rationality of Dual-Genderrdge: A (Partial)
Response to Professor Koppelmé@iwm. & Mary Bill Rts. J. 147, 158-165
(1997).

Thereforeloving v. Virginiadoes not extend to invalidate the laws of
the fifty states limiting legal recognition of meage to opposite-sex couples
who meet the other qualifications. This Court sdadismiss the Petitioners’
Special Action and reject all of the state and faldeonstitutional challenges
to Arizona’s marriage statutes.

B. The Due Process Clause of the Arizona Constitutiothoes
not guarantee a right to same-sex marriage.

The State of Arizona has not violated the due ggscights of the
Petitioners because there is no “due process righlgame-sex marriage
under Arizona Constitution, Art. Il, 8 4. The Ariza Supreme Court has
interpreted Art. Il, 8 4 as follows:

Due process, when applied to substantive rightiatespreted to mean

that the state is without right to deprive a persbriife, liberty or

property by an act that has no reasonable relamomany proper
governmental purpose, or which is so far beyondnéneessity of the
case as to be an arbitrary exercise of governmeotagrs.
Valley Nat'l Bank of Phoenix v. Gloves2 Ariz. 538, 553, 159 P.2d 292,
298-99 (1945). Petitioners bear the burden of ipga substantive due

process right to same-sex marriage under the Aaifonstitution. Aside
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from a conclusory allegation (Petition at 6), t@we not even attempted to
do so.

Same-sex marriage is not a fundamental right uetleer the federal
or state constitutions because same-sex marriagedhistoric roots in
Arizona or in the United States. A fundamentahtiderived from the
Arizona Constitution must be a right that is “dgeqoted in this Nation’s
history and tradition or is so weighty as to belioipin the concept of
ordered liberty such that neither liberty nor jostwould exist if it were
sacrificed.”State v. Watsqri98 Ariz. 48, 51-52, 6 P.3d 752, 755-56 (App.
2000), (and cases cited).

The U.S. Constitution employs a similar test. Arfflamental liberty
interest” under the Due Process Clause must beplgleaoted in this
Nation’s history and tradition Washington v. Glucksbur§21 U.S. 702,
721 (1997), and must also be “implicit in the cqrtaaf ordered liberty,” so
that “neither liberty nor justice would exist if][were sacrificed.”ld.

Same-sex marriage is not a fundamental right, sscaa court in this
country has found the existence of a right for saaecouples to marry —
certainly not Arizona’s courts. Arizona courts Bdong held that a valid
marriage is limited to one man and one womBarsythe v. PaschaB4

Ariz. 380, 271 P. 865 (1928). korton v. Horton the Supreme Court of
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Arizona stated, “The Legislature undoubtedly haagbwer to enact what
marriages shall be void in this state . . .” 22zA490, 495; 198 P. 1105,
1107 (Ariz. 1921).

Arizona courts in other instances have repeatetiggnized that the
“freedom to marry” may be limited under certaincaimstances without
violating a person’s due process righ@raville v. Dodge 195 Ariz. 119,
124-25, 985 P.2d 604, 609-10 (App. 199@yran, 188 Ariz. at 144, 933
P.2d at 1212. Thé&raville Court said the following in reference to
Zablocki “[t]here, the Court stressed that every statellegn that related
to the right to marry need not be subjected tetséarutiny.”ld. TheMoran
Court quotedZablockias affirming that “reasonable regulations thanadd
significantly interfere with decisions to enterarthe marital relationship
may legitimately be imposed.” 188 Ariz. at 144398.2d at 1212.

Therefore, Petitioners have no basis for claimege-sex marriage
as a fundamental right under the Arizona Constituti

C. There is no “fundamental privacy right” in the Ariz ona
Constitution to marry whomever one chooses.

The State of Arizona has not violated Petitioners/acy rights by
limiting the scope of marriage to opposite-sex d¢esipArizona Constitution,
Art. I, 8 8 does contain an express “right to pay,” but this right is not

unlimited.See State v. Emonti63 Ariz. 138, 142, 786 P.2d 989, 993 (App.
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1989) (“The right of privacy is not unqualified aatdsolute and must be
considered in the light of important state intesé¥t Specifically, Art. Il, 8 8
provides that “[n]Jo person shall be disturbed is private affairs, or his
home invaded, without authority of law.” The “chevil” against which the
right to privacy is directed is unwarranted goveemtintrusion into private
homes State v. Martin139 Ariz. 466, 473, 679 P.2d 489, 496 (1984)e Th
right to privacy in Arizona has been extendednmmtied circumstances, but
only to fundamental rights such as: “activitreating to marriage,
procreation, contraception, family relationshigs)atrearing, and
education.” State v. Murphy117 Ariz. 57, 60, 570 P.2d 1070, 1073 (1977).
It is important to note that tHdurphycourt did not extend the right to
privacy to the definitionselating to marriage, etc., as the Petitionersldiou
have this Court do for the first time. The Arizddapreme Court has
correctly said that the right to privacy “is nons® broad, unrestricted right
to be left alone. Rather, it is a more particaed concept of privacy. . . .”
Watson 198 Ariz. at 52, 6 P.3d at 756. Indeed, thetriglprivacy has been
almost exclusively applied as a shield againssthte’s police powersSee,
e.g.,State v. Whitakerl64 Ariz. 359, 793 P.2d 116 (1990) (upholding an
individual’s right to expose himself within his hejn Here, there is no

police power involved because the state, by dajimiarriage as between
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one man and one woman, is not using its powereé#ord to prevent
individuals from engaging in particular acts. ladethe state is not even

interfering with the decisions these individualydaecided to undertake

regarding their living arrangements, commitmentedoh other, etc. Rather,

the state is simply refusing to recognize any cphoémarriage except as
between one man and one woman. Petitioners caenwbnstrate the
existence of a fundamental right of privacy thaters same-sex marriage,
and therefore the statute should receive ratioasistreview.

Furthermore, marriage is a public and not simplyigate institution.
Moran, 188 Ariz. at 144, 933 P.2d at 1212. Therefomglat to privacy
must be weighed in the context of the public’sries¢ in defining marriage
and perpetuating the desired civil order of thelipufhe state may define
marriage and family without necessarily violatingeason’s right to
privacy. InBehavioral Health Agency of Cent. Ariz. v. CityCafsa Grande
this Court specifically affirmed the formulation ‘G&mily” developed in
Moore v. City of East Clevelapndand summarized thdoore holding as
follows: “[tlhe Mooreopinion held that the constitution’s protectiontio#
sanctity of the family was deeply rooted in theiav@s history and to its

tradition.” 147 Ariz. 126, 131, 708 P.2d 1317, 13A%iz. App. 1985).
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Petitioners have failed to demonstrate there i;xddmental privacy right at
stake, therefore the challenged statutes shoudivescational basis review.

D. The Arizona Constitution’s “Equal Privileges And

Immunities Clause” Does Not Create A Right To Sam&ex
Marriage Because The Federal Constitution Does Not
Create Such a Right.

Arizona Constitution Art. Il 8 13 (Equal Privilegasad Immunities) is
interpreted in the same way as its federal couaterpee, e.g., Big D Const.
Corp. v. Court of Appeal4,63 Ariz. 560, 565-66, 789 P.2d 1061, 1066-67
(1990);Valley Nat'l Bank of Phoenj62 Ariz. at 554, 159 P.2d at 29%hd
see Phoenix Newspapers, Inc. v. Purddl7 Ariz. 74, 77, 927 P.2d 340,
343 (App. 1996). Therefore, the federal Equal Ritide Clause and the
state Equal Privileges and Immunities Clause regtaitutes making
classifications to classify reasonably and affayda treatment to persons
similarly situatedSalt River Pima-Maricopa Indian Cmty. Sch. v. Sta@o
Ariz. 108, 111, 23 P.3d 103, 106 (App. 2001). Thaurt has also stated
that the Clauses “do not prohibit all discriminatior inequality of treatment
but only require that all in a given class be ®dagqually and that
classification itself be reasonable and not artyitcat capriciousPastore v.
Arizona Dept. of Economic Set28 Ariz. 337, 340-41, 625 P.2d 926, 929-

30 (App. 1981). Neither do the Clauses requirettataw treat those things

that are different in fact or opinion as thoughythxere the same or
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equivalentPlyler v. Doe 457 U.S. 202, 216 (1982%ee also Salt River
Pima-Maricopa Indian Cmty. SclR00 Ariz. at 111, 23 P.3d at 106.

Petitioners would have this case decided undefsthiet scrutiny”
standard. Petition at 6. However, strict scrutiny not apply when the
statute does not categorize based on a suspesificitson or threaten a
fundamental right — the statute will be upheldit‘iias any conceivable
rational basis to further a legitimate governmeimtdrest.”Phoenix
Newspapers, Inc187 Ariz. at 78, 927 P.2d at 344. Such a legiterstate
interest is derived from any connection betweersthtutes and a purpose to
protect the “public health, safety, morals and muklfare.” State v. Alsp
11 Ariz. App. 227, 229, 463 P.2d 122, 124 (App.9P6Petitioners are not
members of a suspect class, nor do the statutdemarfundamental right,
as explained earlier in this brief.

1. Same-sex couples are not a suspect class.

The statutes at issue allow a male and a femagettmarried. A.R.S.
88 25-101 & 25-125. These statutes do not makadi®ns based on any
suspect class, such as race or religion. Thetdestado not even make
distinctions based on homosexuality. Even if thigly dourts have uniformly
rejected the notion that homosexuality is a susgplass for equal protection

analysis.
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In Dean v. District of Columbiahe D.C. Court of Appeals held that
“homosexuals comprise neither a ‘suspect’ classdaamy ‘strict scrutiny’
of the statutory bar against same-sex marriagea rgquasi-suspect’ class
requiring ‘intermediate scrutiny’ of the marriagarber.” 653 A.2d 307, 333
(D.C. Cir. 1995). Federal courts of appeals hawamumously found that
homosexuality is not a suspect cléSse, e.g., Thomasson v. PeB9 F.3d
915, 928 (4th Cir. 1996Baker v. Wade769 F.2d 289, 292 (5th Cir. 1985);
Equality Foundation128 F.3d at 292-293 (holding that the city’s ¢thiar
amendment concerning sexual orientation was sutgeetview ‘under the
most common and least rigorous equal protectiomnar. the ‘rational
relationship’ test”)Ben-Shalom v. Marst881 F.2d 454, 464 (7th Cir.
1989),cert. denied494 U.S. 1004 (1990) (holding that a “deferential
standard of review” was applicable to military rigion regarding
homosexuals)Richenberg v. Pery97 F.3d 256, 260 (8th Cir. 1996krt.
denied sub nom. Richenberg v. Colte2? U.S. 807 (1997) (rejecting that
homosexuals are a “suspect classification” reqgisimict scrutiny)Holmes
v. California Army National Guardi24 F.3d 1126, 1132 (9th Cir. 1997),
cert. deniedb25 U.S. 1067 (1999) (stating that “homosexualsalo
constitute a suspect or quasi suspect class” alitdnypidon’t ask don't tell

policy is only subject to “rational basis reviewRich v. Secretary of the
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Army, 735 F.2d 1220, 1229 (10th Cir. 1984) (“classtima based on one’s
choice of sexual partners is not suspe@tgffan v. Perry41l F.3d 677, 684
n.3 (D.C. Cir. 1994) (holding that a group defildhomosexual conduct
“cannot constitute a suspect clasMjpodward v. United State871 F. 2d
1068, 1076 (Fed. Cir. 198%ert. deniedd94 U.S. 1003 (1990) (holding that
homosexuals are not in a “class to which heightescegtiny must be
afforded”).

Clearly, Petitioners are not members of a susgass entitled to
strict scrutiny.

2.  The Arizona marriage laws do not burden a fundamersl
right of Petitioners.

Neither do the statutes at issue burden a fundaegibt under the
state constitution, as discussed above in sectighand 1I1-B. The right to
marry under the state Constitution cannot allowwviddials to redefine
marriage, because the Arizona Constitution contamexplicit ban on
polygamy.

Article XX, 8 2 of the Arizona Constitution say$dlygamous or
plural marriages, or polygamous cohabitation, arevier prohibited within
this State.” Petitioners’ arguments based on uargiate constitutional
provisions cannot be correct because they applslggw consenting adults

living in polygamous relationships who seek legalagnition — marriage —
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of their relationship. Therefore, the Petitionengéérpretation of the state
constitutional provisions must be wrong, becausg thould permit
polygamy, which the state constitution specificilgns.

Petitioners’ arguments also conflict with what t@isurt has said
about polygamous marriage, that the constitutipoéty explicitly
restricting marriage and excluding certain typemafriage “remains the
will of the people of this state.Barlow v. Blackburn165 Ariz. 351, 355,
798 P.2d 1360, 1364 (App. 1990). Barlow, the court recognized that
Arizona’s regulation and restriction of marriag@ercedes mere statutory
enactment because it is constitutional in natucethas “[t]he sovereign

people, in whom is vested all governmental powavehspoken in their

organic law, and their mandate, so expressed, baushforced by the courts

...."Barlow, 165 Ariz. at 354, 798 P.2d at 1363 (quotingAhieona
Supreme Court istate v. Osbornel4 Ariz. 185, 191-192, 125 P. 884, 887
(1912)) (“[t]he constitution itself, however, isglexpression of the will of
the people”).See also Consumers Intern., Inc. v. Sysco Ct8d. Ariz. 32,
37,951 P.2d 897, 902 (App. 1997) (the state ctutistn “embod][ies] the
public conscience of the people of this state”)or&bver, the Arizona
Supreme Court has gone beyond the restrictionseandations willed by

the people through their Constitution, and has gatimarriage can exist
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only between one man and one woman. Distinguistmagiage from mere
ordinary civil contracts that “may exist betweerotar more of either or
both sexes for any stipulated time,” the SupremerCsaid that marriage

“can only exist where one man and one woman aheagnited for life”

Forsythe 34 Ariz. at 384, 271 P. at 866 (emphasis addé&tgrefore, there
IS no constitutional right to same-sex or polygasmarriage.

Additionally, Petitioners incorrectly rely ddimat Corp. v. Arizona
Health Care Cost Containment Syst&3 Ariz. 454, 56 P.3d 28 (2002), in
support of their assertion that they are being uakygtreated. Petition at 7.
Simatinvolved a restriction on the “fundamental rightatoortion” and
therefore the court applied strict scrutiny. 20&Aat 459, 56 P.3d at 33.
No court has recognized an equivalent fundameigfial to same-sex
marriage.

E. The Classification Is Rationally Related To A Legiimate
State Interest.

A.R.S. 88 25-101(C) & 25-125 (A) should receiveaaal basis
review because no fundamental right or suspecs adamplicated.Watson

198 Ariz. at 51, 6 P.3d at 73%Jnder this test, the Petitioners must prove

! Even if same-sex marriage were to be found byGlisrt to be a
fundamental right, a rational basis test shouldlstiemployed. Not even
every “state regulation that impinge[s] on a fundatal right” is subject to
strict scrutiny. Graville, 195 Ariz. at 124, 985 P.2d at 609 (App. 1999)
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that such legislation employs unreasonable, argitca capricious means to
achieve its purported goals and lacks any subataetation to the goals
sought. Am. Fed’'n of Labor v. Am. Sash & Door C&/, Ariz. 20, 28, 189
P.2d 912, 917 (1948and see Watsori98 Ariz. at 51, 6 P.3d at 755.
Moreover, “the Legislature is primarily the judgetioe necessity of such an
enactment, [and] every possible presumption iswoff of its validity.” Am.
Fed'n of Labor 67 Ariz. at 28, 189 P.2d at 917. Thus, “eachoéct
legislation has the support of the presumption ithatan exercise in the
interest of the public,” and “[t]he burden is omhwho attacks the
legislation.” Id. at 30, 189 P.2d at 918ee also Baseline Liquors v. Circle K
Corp., 129 Ariz. 215, 218, 630 P.2d 38, 41 (App. 1981).

The state interests listed below would also satis#ycompelling state
interest standard, because support and protedtiorawiage is a compelling
governmental interest. However, the Arizona mgeiatatutes should be
reviewed by rational basis review because the Bowsot use a suspect class
or infringe on a fundamental right.

Here, the state has a legitimate interest to régubarriage in a way

that maximizes its beneficial effects for the peoplrizona law makes it

(quotingCity of Akron v. Akron Ctr. For Reproductive Healihc., 462 U.S.
416, 462-63 (1983) (O’'Connor, J., dissenting)).
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clear it is within the duty and purview of the st&b issue marriage licenses
in accordance with the dictates of the Legislatureaddition, the
Legislature acted reasonably because there isaaiokerest in defining and
limiting marriage in accordance with tradition, raliy, and perpetuation of
the civil order. As this Court has noted, “[m]age and procreation are
fundamental to the very existence and survivahefrace.”Soos v. Superior
Court for the County of Maricopd 82 Ariz. 470, 474, 897 P.2d 1356, 1360
(App. 1994) (quotingkinner v. Oklahoma&16 U.S. 535, 541, 62 S.Ct.
1110, 1113 (1942)). Therefore, the statutes nineetdtional basis test and
should be upheld.

In Arizona, the Legislature states the interesegulating and
defining marriage. A.R.S. 8§ 25-103 states: “ltesldred that the public
policy of this state and the general purposesisftitie are: 1. To promote
strong families; 2. To promote strong family valtie$o strike down the
challenged statutes, Petitioners would have toiogevthis Court beyond all
reasonable doubt that there isgamnection between the promotion of
strong families and strong family values and tladusé prohibiting the
recognition of same-sex marriag&ge US West Communications, Inc. v.

City of Tucson198 Ariz. 515, 525-26, 11 P.3d 1054, 1064-65 (A}j00).
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The State’s classification between same-sex andijgpsex couples
is valid under this standard for at least thredtamdhl reasons.

1. Promoting procreation and child rearing

The government’s interest in regulating marriageirgely based on
the idea that the purpose of marriage is procreata the rearing of
children by a mother and a father. Scholars reizeghat “[t]raditional
male-female marriage is the institution that hasfioned most consistently
to facilitate, support, and protect responsible damrocreation.” Lynn D.
Wardle,“Multiply and Replenish”: Considering Same-Sex Mage in
Light of State Interests in Marital Procreatio24 Harv. J.L. & Pub. Pol'y
771, 784 (2001); George W. Dent, Jihe Defense of Traditional Marriage
15 J.L. & Pol. 581, 593 (1999) (“The primary sodiahction of marriage is
rearing children.”). It follows that government yniderefore confer
recognition on opposite-sex marriages, which maygpce children, but not
confer recognition on same-sex marriages, whiclmamon their own,
produce children. WardléMultiply and Replenish,” supraat 784
(“Society has compelling interests in protecting focial institution that has
best furthered social interests in procreatiompaintaining the clear social
identity of that institution, and in preserving tinegkage that institution

forges among sex, procreation, and child rearingraditional marriage and
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procreation of natural offspring supplies an enwinent for raising children
that same-sex marriage cannot match: “The nateraimitments, restraints,
complementarity, and shared responsibilities daiti@nal marriage create
the best environment into which offspring may bendo Id. at 789.

Courts have recognized this principle. Smger 522 P.2d at 1195,
the court stated that Washington’s policy limitimgrriage to males and
females “is based upon the state’s recognitiondbhatsociety as a whole
views marriage as the appropriate and desirablarfdor procreation and
the rearing of children.” Recognizing the reatitat procreation is not the
basis for every marriage, the court explained ith&mains the paramount
governmental interest:

This is true even though married couples are roptired to become

parents and even though some couples are incaplideEoming

parents and even though not all couples who produidgren are
married. These, however, are exceptional situatidrhe fact
remains that marriage exists as a protected legatution primarily
because of societal values associated with theagadjon of the

human race.

Id.
Numerous courts have recognized that the stateoparpf furthering

procreation is at least rational, if not compellidgdams v. Howertqr486
F.Supp. 1119, 1124 (C.D. Cal. 1988if'd 673 F.2d 1036 (9th Cir.) (“state
has a compelling interest in encouraging and fosjgerocreation of the

race”),cert. deniedt58 U.S. 1111 (19828inger 522 P.2d at 1197
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(characterizing this interest as “of basic impoc&m our society”)Dean
653 A.2d at 337 (D.C. 1995) (finding that this “t@hpurpose . . . provides
the kind of rational basis . . . permitting limitat of marriage to
heterosexual couples™).

Both Arizona law and federal law presume a biolabrelationship
where a child is born to married parents. A.R.35814(A)(1); 42 U.S.C. §
666(a)(5)(G). This presumption is justified ingoéa marriage carries with
it a tradition and expectation of monogamy andliige While children may
occasionally result from extramarital liaisons ondr-enabled assisted
reproductive technology, the vast majority of creld born within marriage
are biologically related to their mother’s husbafithough admittedly less
than perfect, marriage is a reliable indicatorha biological relationship
between parent and child.

Not only is marriage an important indicator of thelogical
connection between parent and child, but to fulfilé purpose marriage is
properly limited to the union of one man and onen&a. Every child has
exactly one mother and one father. Thus, marniagegnizes and protects
the one male-one female union—the only union thatmroduce children.
Extending marriage to same-sex couples would doimgto further this

important governmental objective, in that childodrsame-sex couples are
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necessarily unrelated to at least one of theirrgareThis policy does,
however, support a marriage law which is not omyted to male-female
couples, but which also extends the plenary bemefitnarriage to couples
willing to undertake a legal and financial commitrh& each other and to
their children.

More than any other relationship, marriage proviciakiren with the
greatest likelihood of being raised in a stable é&doy their biological
parents. At minimum, marriage provides a meanwiugh a child’s father
can be legally identified and held accountableliercare and protection of
his child.

Considering marriage’s central purpose of furthggpnocreation and
the rearing of children by a father and a mothas, perfectly rational for
Arizona to permit marriage between opposite-sexptas) who are at least
theoretically capable of procreation on their otmat, not between same-sex
couples, who are not. As noted above, recognagisame-sex marriage
would do little to further this governmental objget To the contrary, every
child raised by a same-sex couple has been depoivib@ opportunity to
develop “real, everyday ties” with at least ondisfor her biological
parents. Thus, same-sex marriages “generally dadance the social

interest in responsible procreation; rather, tmeyair the integrity of the
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institution that has best been able to furtherstha@al interests in responsible
procreation.” Wardle€Multiply and Replenish,” supraat 797.

2. Promoting sound political ordering and fostering afree
society.

Another governmental interest that is yet even nhondamental—
and compelling—also underlies the restriction agfasgame-sex marriages:
the protection and promotion of the traditional figgrheaded by a husband
and wife, as a foundational political unit in adr@nd democratic society.
State government regulation of marriage does maplgi arise from an
interest in regulating individual behavior. RatHeegulation of marital
status has always been a fundamental elementpingeglumane society
induce the behavior needed for social as well diwithual survival.” Bruce
C. Hafen,The Constitutional Status of Marriage, Kinship, éekual
Privacy: Balancing the Individual and Social Intsetg,81 Mich. L. Reuv.
463, 470. Socially, the needs of a free and oemogratic society depend
on marriage and family as traditionally conceived aracticed: “The
unarticulated policy roots of family law are alsdated to the political ends
of democracy, because it is primarily through @eify bonds that both
children and parents learn the attitudes and gkifls sustain an open
society.”ld. As one scholar puts it, “[h]eterosexual marriageears to

provide the strongest and most stable companiamatef society, and the
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most secure setting for intergenerational transomssf social knowledge
and skills . . . .” WardléMultiply and Replenish,” supraat 780. As a
result, “[h]eterosexual marriage arguably provittesbest seedground for
democracy, the most important schoolroom for selfegnment, the most
important wellspring of (and testing ground fonjicivirtue and the most
valuable unit of social organizationld. at 780-81.

To be more particular, the traditional family fasta sense of
voluntary duty reflected in the husband-wife mam@mmitment and their
unquestioning devotion to their natural childr&rhis family tradition “is a
prerequisite to a successful individual traditidrhrough the commitments
of marriage and kinship both children and parerpegence the need for
and the value of authority, responsibility, andyduattheir most pristine
forms.” Hafen,The Constitutional Status of Marriage, supaa 476. This
tradition is critical because “a sense of volun@uyy is the lifeblood of a
free society.”ld. Thus, “the family in a democratic society notyon
provides emotional companionship, but is also agyal source of moral
and civic duty.” Id. at 477. The traditional family is also importamia
free, open, and democratic society because it gesvior natural mediation
between the individual and the statd. at 479. It is the source of personal

meanings and personal values in our lives, witlduth “the political order
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becomes detached from the values and realitiesdofidual life.” 1d. “An
inherent connection thus links the pattern of ddro@sgulation to the
structure of political freedom.1d.

These precepts find a home in judicial doctrinalldevels. The U.S.
Supreme Court has itself recognized the connebtistween marriage and
free society, referring to traditional marriage 0480 years ago as “the
foundation of the family and society, without whitttere would be neither
civilization nor progress."Maynard v. Hill 125 U.S. 190, 211 (1888).
Justice Holmes observed that “some form of permiaagsociation between
the sexes” is one of the rudimentary charactessifccivilization. Oliver
Wendell Holmes, JrNatural Law 32 Harv. L. Rev. 40, 41 (1918). Other
courts have also recognized that “the structurgoofety itself largely
depends upon the institution of marriage . . .e j@ining of a man and
woman in marriage is at once the most socially petide and individually
fulfilling relationship that one can enjoy in thewse of a lifetime.”Marvin
v. Marvin 557 P.2d 106, 122 (Cal. 1976). The Indiana Supr€ourt long
ago observed that “[ijn every enlightened governnierarriage] is pre-
eminently the basis of civil institutions, and trarsobject of the deepest

public concern.”Noel v. Ewing9 Ind. 37, 1857 WL 3556 at *8 (1857).
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According toNoel marriage “giv[es] character to our whole civillipo”
Id.

Just as important, there is no basis for assuniaigsme-sex
marriages would provide comparatively valuable bekifor a free and
open society. The connection between traditioppabsite-sex marriages
and sound social ordering goes back to the nainkabetween such
marriages and procreation. WardMultiply and Replenish,” supraat
794. Itis the natural bond between parents aeid kiological offspring
that provides the best environment for passingaatbe traditions of duty
and responsibility so critical to democratic sogi&ee idat 789, 797;
Hafen,The Constitutional Status of Marriage, supat 470 n.28, 474-77.

This does not mean that families with adopted céricor marriages
where only one partner is a biological parent alidcan in the family should
be prohibited because they do not feature all @fticial benefits of
traditional two-parent families. Wardlé@lultiply and Replenish,” supraat
809, 811. Nor does it mean that opposite-sex eswwho cannot or wish

not to have children must be deprived of the rtghharry lest they not fully

contribute to the democratic idedd. at 800-803. What it means instead is

that the American tradition—indeed all of Westemnlization—has long

recognized that the values necessary for the agation of free society and
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democracy are best fostered in the context of faswhere two parents
raise their natural offspring. The Arizona Congtdn does not require a
perfect fit between the end to be achieved andintbedrawn by the
legislature.

Rejecting the Arizona Legislature’s choice of arfdational family
model for society in this instance, moreover, maglarmine the
Legislature’s long-accepted authority to order stycthrough other
marriage regulations. The prohibitions against gaiyy and endogamy, for
example, might be vulnerable to attack if the podglon against same-sex
marriage is declared invalid. One commentator esethat “[tlhe Equal
Protection argument for same-sex marriage alsaespf polygamy. The
ban on polygamy discriminates not only againsgreifis that approve
polygamy, but also bisexuals, who cannot act oim #exual preference
within marriage unless they can have multiple spetisDent,The Defense
of Traditional Marriage supra,at628. So too with endogamy: “the main
arguments for endorsing gay marriage—individuabaatny in intimate
affairs and validation of loving relationships—akgaply to endogamy.’ld.
at 631. See als@William N. Eskridge, Jr.The Case for Same-Sex Marriage:
From Sexual Liberty to Civilized Commitméhtl (Free Press 1996).

(arguing that bans on same-sex marriage are untditstal and
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acknowledging that the author remains “open toatigeiment” that
restrictions against endogamy are also uncongfrtat). Same-sex
marriage, polygamy, and endogamy all clearly havaat with the social
order. Choosing to permit or restrict each reflecthoice of what political
and social organizing principle should be followéthe principle that
underlies Petitioners’ argument—that they shoulgédmenitted to marry
whomever they wish—would undercut prohibitions agaendogamy and
polygamy were it to carry the day here.

To be sure, the Arizona Legislature is free, Wishes, to reject the
notion that to promote traditional opposite-sex mages is to promote the
foundations of free society and democracy. Bukhimgtin the Arizona
Constitution forces the Legislature or the peopl@rzona to reject this
understanding. It would be farcical to suggest éhisunding document
ratified in 1910 somehow laid the seedbed for htrig same-sex marriage
and a concomitant rejection of the political modéhe-traditional family—
that had fostered the development of the free @t gociety that led to
that very constitutional moment in the first place.

Petitioners have provided no basis for concludivag the model the
Legislature has chosen—the protection of oppogiersarriages and the

rejection of same-sex marriages—is invalid.
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3. Protecting the integrity of traditional marriage.

Permitting same-sex marriage might undermine thgtution of
marriage as a life-long commitment. If same-sexriage were permitted,
nothing would prevent heterosexual same-sex coypleh as roommates
or close friends) from marrying for such less inipot reasons as mere
companionship, short-term convenience, or finanoigirest, thereby
undermining the importance and integrity of thditngon itself. Similarly,
if the same-sex restriction were deemed irratiaihaln state prohibitions on
polygamy, affinity, and consanguinity restrictiomsuld be vulnerable to
challenge as well. Although it is true that theesgth and integrity of
traditional marriage has already been undermineothgr societal trends
and legal developments such as the “sexual rewolfitthe easier
availability of divorce, and the increased preva&nf out-of-wedlock
births, such considerations should make statdbealinore wary of
subjecting the institution of marriage to the aidaial risks of the radical
and untested inclusion of same-sex couples.

Scholarship provides solid justifications for thesacerns and for the
need to protect traditional marriage. One authatew that “[t]raditional
marriage is a public good. That is, it benefits oy married couples and

their children but also generates positive extéiaa) or benefits to others.
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Men and women who marry and stay married encourtgg's to do
likewise, to the profit of society.” Derithe Defense of Traditional
Marriage, supraat 599. In light of this social good, governmisnivell
justified in recognizing and encouraging traditiomerriage but not same-
sex marriage. “As social esteem for marriage ardmnting declines, so
does citizens’ willingness to assume these rolefidstion of same-sex
marriage would accelerate this declinéd’ at 601 (citation omitted).
Petitioners look at the concept of state-sanctionattiage and ask
the wrong question. Rather than begin by askindpy*marriage?”, they see
marriage in the abstract as involving only two gepwithout any historical
context, and immediately ask “why not same-sex iager?” Petitioners
consider only the same sex versus opposite seg.isBois gap in their
thinking necessarily leads Petitioners to an inceieview of marriage
generally. Indeed, Petitioners’ arguments agdiresstate’s theories for
marriage are really arguments against state retogrmf marriagen toto,
rather than arguments for why same-sex coupleddieuentitied to state
marriage recognition. In the end, all Petitioneally understand is that
opposite-sex couples have something that sameeggtes do not: state
sanction and recognition. But they have no cohdraory as to why, if the

state is to sanction marriage at all, this arraregens unfair. The state’s
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theories, by contrast, provide a coherent justioicefor marriage generally
as well as justify exclusion of same-sex couplemifmarital recognition.

The Court should not second-guess the judgmefmiegpeople or the
Legislature to promote and protect traditional nage by means of refusing
to afford state recognition for same-sex marriagjée. statutes pass the
rational basis test and should be upheld.

CONCLUSION

Respondents ask this Court to reject Petitior@pgcial Action
petition and uphold A.R.S. 88 25-101 & 25-125.

Oral argument is requested.

Respectfully submitted this 2bf July, 2003.
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