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August 17, 2004

MARK L. HATCHER
CLERK U.8. BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA
DEPUTY

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON

Inre:
LEE KANDU and ANN C. KANDU,
Debtors.

No. 03-51312
MEMORANDUM DECISION

This matter came before the Court pursuant to an Order to Show Cause for
Improper Joint Filing under 11 U.S.C. § 302. Based on the arguments presented and
considering the pleadings submitted, the Court’s findings of fact and conclusions of law are
as follows:

FINDINGS OF FACT

Lee Kandu and Ann C. Kandu (Debtors), two women, who are United States
citizens, were married in British Columbia, Canada, on August 11, 2003. On October 31,
2003, Lee Kandu (Debtor) filed pro se a voluntary petition for relief under Title 11,
Chapter 7. Ann C. Kandu was listed on the petition as a joint debtor pursuant to 11 U.S.C.
§ 302. On December 5, 2003, the Court filed an Order to Show Cause for Improper Joint
Filing of unmarried individuals. The Court was advised that on March 25, 2004, Ann C.
Kandu died."

'Pursuant to Fed. R. Bankr. P. 1016, the death of Ann C. Kandu did not abate the Debtors’ case under
Chapter 7, nor did her death render the issues moot. Rather, in accordance with Fed. R. Bankr. P. 101 B, the
estate “shall be administered and the case concluded” in the same manner as though the death did not occur.
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The Debtor filed a Memorandum in Support of Debtors’ Joint Filing on April 20,
2004, challenging the constitutionality of the Defense of Marriage Act (DOMA), 1 U.S.C.
§7. On April 30, 2004, the United States Trustee (UST)filed a motion for order shortening
time and a Motion for Additional Time to file Response Brief and for Certification of Issues
to the Attorney General for the State of Washington. On May 7, 2004, the Court granted
the motions and certified to the Attorey General of the State of Washington the issue of
the constitutionality of RCW 26.04.010 that limits marriage to a husband and wife of the
opposite sex. OnMay 17, 2004, the UST advised an Assistant Attorney General by letter
thatthe Court would address only issues regarding the constitutional challenges to DOMA.
For issues concerning the constitutionality of RCW 26.04.010, the Court would at a later
date, if necessary, afford the State an opportunity to be heard.

On May 21, 2004, the UST filed its response to the show cause order, and on
June 4, 2004, the Debtor filed a reply thereto. On June 10, 2004, the Court heard oral
arguments and subsequently took the matter under advisement.

CONCLUSIONS OF LAW AND DISCUSSION

The Defense of Marriage Act, provides that “[ijn determining the meaning of any Act
of Congress, or of any ruling, regulation, or interpretation of the various administrative
bureaus and agencies of the United States, . . . the word ‘spouse’ refers only to a person
of the opposite sex who is a husband or a wife.” 1 U.S.C. § 7. The controlling statute, or
Act of Congress, in this case is 11 U.S.C. § 302 that governs joint cases for bankruptcy
filings. This statute provides that, “[a] joint case under a chapter of this title is commenced
by the filing with the bankruptcy court of a single petition under such chapter by an
individual that may be a debtor under such chapter and such individual's spouse.”
11 U.S.C. § 302(a) (emphasis added).

The Debtor contends that DOMA, as applied to 11 U.S.C. § 302, is unconstitutional.

The Debtor specifically argues that excluding same-sex couples from recognition under

11 U.S.C. § 302 violates the Tenth Amendment, the principles of comity, and the Fourth
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and Fifth Amendments to the U.S. Constitution. The Debtor has not challenged DOMA
under the Full Faith and Credit Clause, Article IV, Section | of the U.S. Constitution.

DOMA was signed by President Clinton in 1996. This Court is unaware of any
published opinion by a federal court addressing its constitutionality. Thus, the arguments
presented by the Debtor as to DOMA's constitutionality are matters of firstimpression. The
issues concerning same-sex marriage, however, are not novel. The constitutional issues,
as well as arguments set forth by the parties, have been the subject of recent state court
decisions, as well as debate in Congress, state legislatures, and in the academic world.

|
TENTH AMENDMENT

The Debtor first argues that DOMA is unconstitutional because it violates the Tenth
Amendment to the U.S. Constitution. She maintains that DOMA is unenforceable because
it regulates domestic relations, specifically marriage that is a power not granted to
Congress in Article | of the U.S. Constitution and, therefore, reserved to the States by the
Tenth Amendment.

The Constitution “establishes a system of dual sovereignty between the States and

the Federal Government.” Gregory v. Ashcroft, 501 U.S. 452, 457, 111 S. Ct. 2395, 2399

(1991). The federal government's power, however, is expressly limited by the Constitution.
Gregory, 501 U.S. at 457, 111 S. Ct. at 2399. Those limits are articulated by the Tenth
Amendment that provides “[tlhe powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or
to the people.” U.S. Const. amend. X. The basic concern of the Tenth Amendment is the
“proper division of authority between the federal government and the States.” New York
v. United States, 505 U.S. 144, 149, 112 S. Ct. 2408, 2414 (1992). The text of the Tenth
Amendment itself does not limit the power of the federal government. New York, 505 U.S.
at 156-57, 112 S. Ct. at 2418. Rather, the Tenth Amendment requires a court to look at

“whether particular sovereign powers have been granted by the Constitution to the Federal
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