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INTRODUCTION

Pursuant to Federal Rules of Bankruptcy Procedure, Rule 8005, Appellants, Lee Kandu
and Ann C. Kandu, hereby move for a stay of judgment, pending appeal, of the Court order,
dated August 17, 2004. Fed R.Bank.P. 8005. In that appeal, Appellants seek review of the
Bankruptcy Court’s decision finding they are not entitled to file a joint bankruptcy petition. A
stay is necessary to protect Appellants’ real and personal property interests from creditor
collection while her appeal is pending with the appellate court.

STATEMENT OF FACTS

Appellants, Lee Kandu and Ann C. Kandu, two women who are United States citizens
were married in British Columbia, Canada, on August 11, 2003. Lee is 46 years old and Ann
was 57 years old at the time of her death. Prior to Ann’s death, Lee and Ann were in a
committed relationship since 1990. On October 31, 2003, Lee Kandu filed pro se a voluntary

petition for relief under Title 11, Chapter 7. Ann C. Kandu was listed on the petition as a joint
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debtor pursuant to 11 U.S.C. §302. Together, appellants have approximately $43, 729.70 in total
assets and $94,356.40 in total liabilities.

On December 3, 2003, the Court issued an Order to Show Cause for Improper Joint
Filing of unmarried individuals. On March 25, 2004, Ann C. Kandu died of metastatic
endometrial carcinoma (cancer).’

Appellant Lee Kandu filed a Memorandum in Support of Debtors’ Joint Filing on April
20, 2004, challenging the constitutionality of the Defense of Marriage Act (DOMA), 1 U.S.C.

§7. On May 21, 2004, the UST filed its response to the show cause order, and on June 4, 2004,
the Debtor filed a reply thereto. On June 10, 2004, the Court heard oral arguments and
subsequently took the matter under advisement.

On August 17, 2004, the Court held that DOMA does not violate the principles of comity,
or the Fourth, Fifth, or Tenth Amendments to the U.S. Constitution. The Court ordered that
Debtors’ petition in bankruptcy shall be dismissed on September 3, 2004, unless the Debtors
have filed a motion to bifurcate prior to said date. On August 26, 2004, Appellants filed a Notice
of Appeal in this matter. Appellants’ motion for a stay of judgment pending appeal follows.

ARGUMENT

Discretionary stays of bankruptcy judgments and orders pending appeal are governed by
Federal Rules of Civil Procedure (FRCP) Rule 62(c) and (g); Federal Rules of Appellate
Procedure (FRAP) Rule 8(a) and (b), and Federal Rule of Bankruptcy Procedure (FRBP) Rule

805. FRCP 62(c) and (g), taken together, grant the courts inherent power to make whatever

! Pursuant to Fed. R. Bankr. P. 1016, the death of Ann C. Kandu did not abate the Debtors’ case
under Chapter 7, nor did her death render the issues moot. Rather, in accordance with Fed. R.
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