IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

CITIZENS FOR EQUAL PROTECTION,
etc., etal.,

CASE NO. 4:03CV3155

Plaintiffs,

)

)

)

)

)
2 ) DEFENDANTS’ BRIEF
) IN SUPPORT OF
ATTORNEY GENERAL JON BRUNING, )
in his official capacity, GOVERNOR )
MICHAEL O. JOHANNS, in his official )
)
)
)

capacity,

MOTION TO DISMISS

Defendants.

INTRODUCTION

Defendants Jon Bruning and Michael O. JohannsgHigebrief in support of their motion to
dismiss Plaintiffs’ claims pursuant to Fed. R. Givoc. 12(b)(1) and 12(b)(6).

Under Rule 12(b)(1), once the Defendants challsnggect matter jurisdiction, the Plaintiffs
have the burden of proof to establish jurisdictigrna preponderance of the evidendéakarova
v. Unites State201 F.3d 110, 113 (2d. Cir. 2000).

Under Rule 12(b)(6), the burden of proof for thistian lies with the Defendants as the
moving parties. Defendants must show that "it appbeyond doubt that the plaintiff[s] can prove
no set of facts in support of [their] claim whiclowd entitle [them] to relief."Conley v. Gibson

355 U.S. 41, 45-46 (1957).



Under both Rules 12(b)(1) and 12(b)(6), for purgasithis motion all of Plaintiffs’ well-
pleaded allegations are presumed true. Mah. So. R.R. v. Branch & St. Joseph Counties Rail

Users Ass'n287 F.3d 568, 573 {6Cir. 2002);Albright v. Oliver 510 U.S. 266, 267(1994).

PROCEDURAL HISTORY

Citizens for Equal Protection, Inc., Nebraska Adates for Justice and Equality, and ACLU
Nebraska, all Nebraska non-profit corporationsdfiftiffs”), served their complaint on Attorney
General Jon C. Bruning and Governor Michael O. dokg‘Defendants”) in their official capacity
on May 9, 2003. Plaintiffs allege claims undet#43.C. 88 1983 and 1988, and assert jurisdiction
based on 28 U.S.C. 88 1331, 1343 and 2201. ComifIfi5-6.

On May 28, 2003, this Court granted Defendantiesgfor an extension of time to answer
or otherwise respond to the Complaint. Defendaots move to dismiss this case, and submit this

memorandum in support of the motion.

BACKGROUND

The issue in this case is whether same-sex cobphes a constitutional right to seek and
obtain benefits based on their status as couptg®irthan as individuals. The challenged prowisio
of the Nebraska Constitution prohibits these irdlials from receiving benefits based on their status
as couples, but does not prohibit them from reogiienefits as individuals.

Initiative 416 was adopted by Nebraska voters iGQ02@nd Governor Johanns signed a
proclamation incorporating the initiative into thdebraska Bill of Rights as Article I,
Section 29 (“Section 29"). Complaint  13. Set@® reads:

Only marriage between a man and a woman shallllweoraecognized in Nebraska.

The uniting of two persons of the same sex in &enion, domestic partnership, or
other similar same-sex relationship shall not Helva recognized in Nebraska.
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Section 29 prevents recognition in Nebraska of saexemarriage or marriage imitations. It
prohibits piecemeal redefinition of marriage througranting benefits on the basis of same-sex
relationships or giving official recognition to suwelationships.

Plaintiffs, Nebraska organizations with lesbiany gad bisexual members, are advocates
for lesbian, gay, bisexual and transgender “cigits.” Complaint {1 1, 8-10. They seek to have
Section 29 declared unconstitutional because tbenskesentence, according to Plaintiffs, bars
“lesbian, gay and bisexual people from using tlienary political process to seek important legal
protections that all other Nebraskans already lbaveay seek without constraint.” Complaint 1
1-2. Plaintiffs allege that opposite-sex couples/reeek and obtain legislation and government
employment policies that protect their “domestidparships,” but same-sex couples are prevented
from doing so. Complaint § 15. They claim thatt®s 29 bars same-sex couples from using
“ordinary political channels” to obtain legal prot®n for their relationships. Complaint | 16.
Absent Section 29, Plaintiffs allege that they “Wbwork to convince state and local government
in Nebraska to provide legal protections for peoplecommitted same-sex relationships.”
Complaint 1 23. Plaintiffs complain that the Atiey General issued an opinion on March 10, 2003,
stating that a proposed bill giving certain righésed on domestic partnership status would violate
Section 29. Complaint § 18.

Plaintiffs expressly deny that they are making @aym of a right to same-sex marriage in
this litigation. Complaint § 4. Further, they dot allege that Section 29 prevents them from

seeking and obtaining rights as individuals rathan as same-sex couples.

SUMMARY OF ARGUMENT




To satisfy Article Il standing requirements, thiaiRtiffs must demonstrate that they have
suffered an injury-in-fact, that the Defendantdi@ts caused these injuries, and that the injury is
capable of judicial redress. Plaintiffs do not éi@vanding because they cannot satisfy the three
parts of this test. Plaintiffs’ generalized, idagikal grievance cannot be satisfied by the Court.
Article Il courts do not adjudicate generalizedegances such as those now before the Court.
Plaintiffs are in essence asking this Court foadwvisory opinion on the constitutionality of Seatio
29.

The only injury that Plaintiffs have articulatedtlse purported denial of their right to
participate in the political process to seek redi@mof same-sex relationships. Under this theory
everyone that opposes a state constitutional amemidmas a generalized grievance similar to that
of Plaintiffs’, and would have standing to challertge amendment in federal court. Obviously, this
is not true.

Plaintiffs’ complaint isnot that same-sex couples cannot obtain legal benafith
protections they desire, but merely that they cépnbtain benefits and protectioos the basis of
their same-sex relationshipowever, Nebraska law did not grant these prmtestto same-sex
couples prior to Section 29, and Plaintiffs do alkége that they could succeed in gaining the
protections absent Section 29. Morever, Plaintiffismbers already possess many of the rights as
individuals that they claim they cannot seek thiotlte political process. They have the ability,
consistent with Section 29, to seek the other sighey allegedly desiras individuals Thus,
Plaintiffs have failed to allege the injury-in-fasécessary for Article 11l standing.

Plaintiffs’ equal protection claims are not ripApart from their generalized ideological

grievance, Plaintiffs do not allege that thereng present or imminent domestic partnership law or



policy that would likely be enacted in the abseat&ection 29. No action has been taken by
Plaintiffs or any other person that even approaglséiciable controversy. Plaintiffs have
voluntarily chosen not to lobby for such legislatand regulatory change, which is their right, but
they cannot at the same time claim injury.

Finally, Section 29 is not a Bill of Attaindess # inflicts no cognizable harm on Plaintiffs.

Accordingly, the Court should dismiss the Compléamtlack of a justiciable controversy.

ARGUMENT

PLAINTIFES LACK STANDING TO CHALLENGE THE CONSTITUTIONALITY OF SECTION 29

There are three requirements that constitute threducible constitutional minimum of
standing”:

First and foremost, there must be alleged (anchately proved) an injury in fact—a

harm suffered by the plaintiff that is concrete antlial or imminent, not conjectural

or hypothetical. Second, there must be causatidairg traceable connection

between the plaintiff's injury and the complaingdzonduct of the defendant. And

third, there must be redressability—a likelihooat e requested relief will redress

the alleged injury. This triad of injury in factausation, and redressability

constitutes the core of Article IlI's case-or-cantersy requirement, and the party

invoking federal jurisdiction bears the burden stiablishing its existence.
Steel Co. v. Citizens for a Better Environmé&2i3 U.S. 83, 102-04 (1998) (citations and interna
guotation marks omitted). A plaintiff's failure frove any one of these requirements requires a
court to dismiss the case for lack of standilg; Lujan v. Defenders of Wildlif&04 U.S. 555, 561
(1992).

"The rule against generalized grievances preclddésle Il courts from entertaining

‘citizen’ or ‘taxpayer’ lawsuits in which the onigjury claimed by the plaintiff is the shared harm

experienced by all citizens and taxpayers whegaokvernment fails to comply with the Constitution



or laws of the United States. ... Inthe Csuwiew, it is simply inadequate to premise stagdin
on nothing more than a generalized claim that thegiment must comply with the law. See
Frothingham v. Mellon262 U.S. 447 (1923)(no taxpayer standing to ehgk federal spending
measure as inconsistent with the Tenth Amendméixtparte Levitt 302 U.S. 633 (1937) (no
citizen standing to challenge judicial appointmalkged to be in violation of the Emoulments
Clause)United States v. Richardsoil8 U.S. 166 (1974) (no citizen standing to arajke secrecy
of CIA budget)." Christopher N. May & Allan Ide€onstitutional Law: National Power and
Federalismat 107(2d ed. 2001).

“To permit a complainant who has no concrete injorgequire a court to rule on important
constitutional issues would create the potentiahfmise of the judicial process, distort the rdle o
the Judiciary in its relationship to the Executaral the Legislature, and open the Judiciary to an
arguable charge of providing ‘government by injumrct” Schlesinger v. Reservists Committee to
Stop the War418 U.S. 208, 222 (1974).

Plaintiffs in the present case allege only a gdreedhinjury. They do not complain that
Section 29 denies them any marriage, civil uniomanestic partnership that would otherwise be
available to them. If Section 29 were struck daamorrow, Plaintiffs’ members would still not
be able to marry or form a recognized domestiaygaship because Nebraska statutory law does not
recognize such relationships.

The only injury Plaintiffs allege is that the mendstence of Section 29 discourages them
from seeking to enact future, speculative lawswmatld provide them with marriage, civil unions,
or domestic partnerships. This “injury” is shargdll Nebraskans that are opposed to Section 29,

and is thus too abstract, too speculative, andéoeralized to provide Article Ill standing. Besau



they have suffered no specific injury, Plaintifilsek no more than an advisory opinion from this
Court regarding the constitutionality of Section 29

A. Plaintiffs Have Alleged no Injury in Fact

Plaintiffs have failed to allege a concrete injumyfact. Indeed, Section 29 made no
substantive change in Nebraska law, and providesnpediment to any effort by Plaintiffs to
amend the Nebraska Constitution. The supposihahPlaintiffs would have a better chance of
obtaining desired legislation absent Section 2purely hypothetical. Moreover, the benefits
Plaintiffs have identified in the Complaint thaethcannot obtain purely by reason of a same-sex
relationship could be pursued on alternative bases.

Instead of a concrete injury, Plaintiffs’ allegegliries are merely intangible and ideological
in that Section 29 prevents them from redefiningriage without going through the same political
process that led to Section 29. This alleged yngithe same as that of anyone else that wishes to
redefine marriage in Nebraska. Under Plaintiff@édry of injury, anyone who is ideologically
opposed to any constitutional provision would hstamding to challenge it in federal court. Taken
to its logical conclusion, Plaintiffs’ argument wdumean that no constitutional amendment would
ever be valid, because anyone that opposed a tdimstal amendment would be required to pass
an additional constitutional amendment to make @rmgnges, and would thus have been denied
access to the political process.

Plaintiffs are advocates for lesbian, gay, biseanal transgender “civil rights.” Complaint
11 1, 8-10. Nothing in Section 29 prevents Plsmfrom advocating such rights. Nothing in

Section 29 prevents Plaintiffs from asking the Neka legislature to amend the Constitution to



rescind Section 29 or to revisé ifNothing in Section 29 prevents Plaintiffs fronrguing a voter
initiative to repeal or amend Section2Blothing in Section 29 prevents Plaintiffs frorkiag state

or local government bodies for benefits for depatsler the designee of their choice. The one
thing they cannot do under Section 29 is succegutaasuring local or state-wide governmental
entities to treat their relationships as quasi-ragas without allowing all Nebraska voters to
participate in the political process. That is a@oncrete injury.

A concrete injury or “injury in fact” requires inference with “a legally protected right.”
Vermont Agency of Natural Resources v. United §tag9 U.S. 765, 772 (2000). The only right
at issue is the right to participate in the paditiprocess, a right with which Section 29 does not
interfere. Plaintiffs have equal access to théipal process of changing the definition of magea
in Nebraska — no group may make a radical changieandefinition of marriage without a
constitutional amendment. Plaintiffs simply do tiké the political process that is available to
them.

Section 29 did not repeal any existing rights @vent Plaintiffs from obtaining additional
individual rights. Nebraska law did not recognszene-sex relationships prior to Section 29, and
Plaintiffs do not allege that they could succeedgaining legal recognition for same-sex
relationships absent Section 29. Section 29 sippvents same-sex couples from having their

relationships treated as marriage equivalents.fifdtesentence of Section 29 defines marriage; the

The legislature may propose a constitutional amemdrifi approved by 60 percent of the
legislators, and it will become law if approveddynajority of voters. NE Const. Art. XVI, § 1.

*The citizens of Nebraska may amend the Constitutibhout legislative approval if 10
percent of registered voters sign a petition irofaxf the amendment, and a majority of the voters
approve it at the next general election. NE Cohst.lll, § 2.
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second sentence prohibits establishing same-salxagaunder another name. A significant aspect
of Plaintiffs’ claimed constitutional injury is thdhe Nebraska voters adopted Section 29 as a
constitutional amendment rather than as a staflite. Complaint does not allege that Section 29
would be unconstitutional if it were a statute,, itbat Nebraska citizens do not have the righst®

the political process to enact a law with the psans of Section 29. If the definition of marriage
is not unconstitutional, neither is the proces<fanging it. The fact that the Nebraska electorat
chose to incorporate these provisions into the @atisn instead of enacting them in a statute does
not inflict a concrete injury on Plaintiffs.

Section 29 is about preserving the definition am@dning of marriage, not about benefits.
Nebraska voters used the political process to miittie distinction between opposite-sex marriage
and domestic partnerships, and Plaintiffs were tbparticipate in that process just as vigorously
as any other citizen of the state. Plaintiffs @d complain that they were excluded from that
political process, they are merely in court becdlisg were unsuccessful in that process. Plasntiff
are free to engage in the political process tadrghange the definition of marriage, but they are
foreclosed from bypassing the political processi@ans of a judicial end-run.

1. Plaintiffs’ alleged injuries are hypothetical beause Section 29 did not
change Nebraska law

Nebraska has never given legal status to sameetaionships under any circumstances.
Accordingly, Section 29 did not change Plaintiffegal status, and any injuries are purely
hypothetical.

The hypothetical nature of these “injuries” is Highted by Plaintiffs’ description of “the
fate of a recent bill in the Nebraska legislatur€bmplaint § 18; 2002 Neb. LB 671. Plaintiffs

complain that the “Attorney General issued an agiran March 10, 2003 stating that the proposed
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law would be unconstitutional under Section 29d. However, the fate of the bill was not
determined by the Attorney General’s opinion. Atterney General’s opinion did not prohibit the
legislature from introducing, debating, or votingtbe legislation, it would not bind any court, and
thus the opinion did not have any effect on maktentiff's alleged injury any more concrete.
Plaintiffs assert only that the Attorney Generdidyes the legislation to be unconstitutional. sThi
alone cannot support Plaintiffs’ claim of injurygnticularly in the face of other legislation redgnt
adopted (discussed below) that addresses otheecwmiaised by Plaintiffs. To allege a concrete
injury, Plaintiffs would at least need to suggdsittthe bill would have passed had it been
introduced, which it could have been, but was Aatit now stands, LB 671 is simply one of many
bills on which the Nebraska Legislature failed tdevthis year.

Plaintiffs speculate that all efforts to enacttiaty protections for same-sex couples are
futile, yet they offer no facts to support thisesi®n. Plaintiffs do not allege that they or their
members have made efforts to introduce or lobbpeiralf of domestic partnership legislation or
any other legislation that would expand funeravéeprovisions, family and medical leave, mutual
support requirements, or health insurance on this bdsame-sex relationships. Nor do they allege
that such legislation would have a chance of sutingdut for Section 29. Instead, Plaintiffs alleg
that “[b]ut for the barrier created by Section PpHintiffs and their members, including those
identified in this Complaint, would work to convimstate and local government in Nebraska to
provide legal protections for people in committednge-sex relationships,” and “would advocate
with public employers for the adoption of policies protect people in committed same-sex
relationships.” Complaint 1 23-24. Without aliéigns that Plaintiffs could hope to succeed in

their efforts, their alleged injuries are conjeetwr hypothetical, and thus fail to constituteuiyj
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in fact. Steel Cq.523 U.S. at 103 (injury in fact cannot be “comjeal or hypothetical”); see also
Schlesinger v. Reservists Committee to Stop the #¥8rU.S. 208, 219 (1974) (“Abstract injury
is not enough”) (citation omitted).

As stated above, Section 29 did not make any adfina changes to Nebraska law as it
affects the rights or status of Plaintiffs. Thieef (or lack thereof) of Section 29 is in direchtrast
to the effect of Colorado’s Amendment 2, which vaasssue inrRomer v. Evans17 U.S. 620
(1996)2 Amendment 2 created a concrete injury cognizaptle courts because, “[t]he immediate
objective of Amendment 2 is, at a minimum, to reée@ting statues, regulations, ordinances, and
policies of state and local entities that barreddinination based on sexual orientatioll’at 626.
Amendment 2 thus had a dramatic impact on the law axisted in Colorado at the time of
Amendment 2's passage. Conversely, Section 28datfect on the status or rights of any person
in Nebraska. Plaintiffs have all of the rights gmiVileges that they enjoyed prior to the passage
of Section 29. No statutes, regulations, or ontices were repealed by Section 29. The only thing
that was changed by Section 29 was that Plaingifés now required to seek a constitutional
amendment, just as the supporters of Section 2%alahange the definition of marriage. Because
Plaintiffs in the present case have not suffergtciange in status or change in rights or privitege
they have suffered no concrete injury.

2. Plaintiffs can obtain the benefits they allegedlgesire by other means
Central to Plaintiffs’ complaint is the allegatitimat Section 29 denies Plaintiffs equal

opportunity to advocate for numerous rights andehbien that opposite-sex couples could

3 Standing was not an issueRiomer which was originally filed in state court, not an

Article Il court.
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theoretically obtain through legislative means otitkan a constitutional amendment. Plaintiffs
articulate 7 specific rights that they claim Sect®9 prohibits them from seeking or obtainfng.
However, paragraph 4 of the Complaint makes itrdleat Plaintiffs want these benefits as “legal
protection” for “same-sex relationships” ratherritess individual rights or benefits. It is only the
legal recognition of same-sex relationships thattiSe 29 prohibits. Although Plaintiffs are
prohibited from receiving the benefits they seekdubon their status as same-sex couples, they can
already obtain most of these benefits by other siean

Same-sex couples already have the right to vigih edher in the hospital and to make
medical decisions for each other if they choosey fast cannot do so solely on the basis of the
same-sex relationship. In 2002, two years aftepadn of Section 29, the Nebraska legislature
adopted legislation enabling any adult nineteemsyefage or older or any emancipated minor to
designate orally or in writing up to five individganot legally related by blood or marriage who are
to be accorded the same hospital visitation rightsnmediate family members. Neb. Rev. Stat. §
71-20,120 (2002). Additionally, the legislaturedhearlier authorized any “competent adult to
designate another person to make health care adidah&eatment decisions if the adult becomes
incapable of making such decisions.” Neb. Rev..$§t&0-3401, et seq. (1992). Thus, Plaintiffs
already have many of the rights they claim thek spest not based on same-sex couple status.

Many other rights that Plaintiffs purport to seskich as end-of-life decision-making

authority and responsibility to provide for liviegpenses, are available to Plaintiffs as individual

“These rights include: hospital visitation (Comptdifi 3, 17, 23), medical decision-making
(Complaint 11 3, 17, 23), bereavement leave (Compi§ 3, 19, 24), end-of-life decision-making
authority (Complaint 1 3, 17, 18, 23), respon#ipbtb provide for living expenses (Complaint 1
17, 23), family and medical leave (Complaint 1124, and health insurance (Complaint  19).
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through a variety of other contractual means inclggowers of attorney or wills. Again, it follows
that Plaintiff’'s complaint stems from the fact ttfa¢se benefits are not granted based on same-sex
couple status.

As for the rights that Plaintiffs seek that theyymat be currently entitled to, such as family
and medical leave, bereavement leave, and heathiance, these benefits are not available to
unmarried opposite-sex couples either. More ingrdly, Section 29 does not prohibit the State of
Nebraska from allowing citizens to designate adulisg in the same household to receive these
benefits, so long as the benefits are not grardisddon same-sex couple status.

Nothing prevents Plaintiffs from introducing or lmpbng for legislation providing all the
other rights they allegedly desire. If they sed tights as individuals rather than as same-sex
couples, the legislation will not conflict with Smm 29> Therefore, Plaintiffs are not prohibited
from seeking the benefits they purportedly desireugh legislation, they are only prohibited from
seeking those benefits based on same-sex coupls.sta

B. Invalidating Section 29 Would Not Redress Plaintfs’ Alleged Injuries

Notwithstanding Plaintiffs’ claimed deprivations described above, Section 29 does not
prevent Plaintiffs from obtaining those rights om® basis other than the recognition of a same-sex
relationship. Given that Plaintiffs could obtairch benefits through other means, the only “injury”

they have suffered is deprivation of the satistactf being able to seek rights in a way that adir

°The constitutional infirmity under Section 29 iretproposed legislation attached to the
Complaint as Exhibit A is that it attempted to preenrights upon “recognition of a domestic
partnership; a partnership which could comprise esaex couples.” Complaint § 18. The
legislation would not have been inconsistent widtt®n 29 if it had been drafted to permit
competent adults to designate a person of theicetio make decisions about funeral arrangements
and organ donation.

13



their relationships. Overturning Section 29 wasildply provide Plaintiffs with the satisfaction of
being able to attempt to validate same-sex relahips through seeking benefits based on those
relationships. Such “psychic satisfaction is moaaceptable Article 11l remedy because it does not
redress a cognizable Article Il injurySteel Co. v. Citizens for a Better Environm&g28 U.S. 83,
107 (1998)see also Valley Forge Christian College v. Amergcdnited for Separation of Church
and State, In¢.454 U.S. 464, 485 (1982) (“psychological consegeepresumably produced by
observation of conduct with which one disagreessdoot confer standing). In any event, since
Plaintiffs have not alleged that domestic partnigrietws would be enacted in the absence of Section
29, any such claim is hypothetical and speculatwe, therefore not a present or imminent injury
in fact.

I. A NY PURPORTED FUTURE INJURY ISNOT RIPE

Depending on future events, Plaintiffs may somebayable to present a justiciable
controversy based upon Section 29. However, rorabtas yet been taken that are cognizable by
this Court. Only in the event that legislationpassed and subsequently invalidated would
Plaintiffs’ claims be ripe. This has not yet happe. Plaintiffs’ previously-discussed claim about
the effect of an Attorney General’s opinion on pregd legislation has absolutely no impact on the
ripeness of their claim. Plaintiffs do not allethat the Attorney General’'s opinion prevented
passage of the legislation, or would have had &egteon whether the legislation was subsequently
invalidated. Nor is there any basis to believe tha legislation would have passed regardless of
the Attorney General’s opinion or Section 29. Aclingly, Plaintiffs’ alleged deprivation of a right

to equal protection in the political process is rpé.
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“The ripeness doctrine flows both from the Artitllécases’ and ‘controversies’ limitation
and also from prudential considerations for refggim exercise jurisdiction.Missouri Soybean
Ass’n v. United States EPA89 F.3d 509, 512 {SCir. 2002) (citation omitted). It “is peculiarly
a question of timing. Its basic rationale is teyant the courts, through premature adjudication,
from entangling themselves in abstract disagreestienbhomas v. Union Carbide Agric. Prod. Co.
473 U.S. 568, 580 (1985) (citations and internaitgtion marks omitted). “To be ripe for decision
a case must be fit for judicial resolution and gaeties must experience hardship if the court
withheld consideration of the case’s meritdfissouri Soybean Ass'289 F.3d at 512yational
Park Hospitality Ass’'n v. Department of the Interi®38 U.S. |, 2003 WL 21210427 at 5
(2003).

Plaintiffs will experience no hardship if the Codeclines to consider the merits of their
claim. While they strongly assert that Sectiord2fies them the right to participate as equals in
the political process, they have neither sufferetia exclusion from equal participation in the
political process, nor can they allege that suckxarusion is imminent. What they have alleged
is that opposite-sex couples “may seek and obggislation and government employment policies
that protect their domestic partnerships, [whikhe-sex couples are prevented from doing so.”
Complaint § 15. However, Plaintiffs have not alldghat opposite-sex couples have sought or
obtained legislation and government employmentjesion the basis of domestic partnerships, or
that there is a likelihood that they will do so.

This is not a voting rights case in which Plairstiffave suffered dilution or elimination of
their legal right to participate in the politicaiggess.Cf. Branch v. Smithl23 S.Ct. 1429 (2003).

Quite to the contrary, Plaintiffs and their memblease exactly the same rights today that they
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possessed prior to the adoption of Section 29 welNter 2000. Plaintiffs may still “advocate, at
all levels of government, for legislation that wo@dvance the social, economic and educational
interests of people who are discriminated againsdemied the equal protection of the laws.”
Complaint § 3. Plaintiffs may still lobby electedficials. Plaintiffs may still submit public
testimony for or against pieces of legislationaiftiffs’ members may still vote for or against
legislators based on their political preferend@sintiffs have in no way been silenced or excluded
from political participation.

Seeking to bolster arguments that they have begadipolitical access, Plaintiffs assert that
but for Section 29, they would advocate for a grad legislative and regulatory changes which
would extend benefits to same-sex partners. Canif§lfi 23-24. Fundamentally, if Plaintiffs have
chosen not to lobby for such legislative and reigmjachange, that is a voluntary decision. The
only injury that Plaintiffs have suffered is thaey disagree with the policy choices made by the
majority of Nebraska voters when they enacted 8e@9. Article Il courts are not the appropriate
place to debate differences of opinion regardinghqaolicy choices. No government agent has
prohibited or threatened to enjoin Plaintiff's esiee of their freedom to petition elected officials

The Supreme Court’s decisioniRenne v. Gearnpb01 U.S. 312 (1991), where it vacated a
judgment because the claims were not ripe, isunstre. InRenne Republicans and Democrats
had challenged an amendment to the California @atieh that prohibited political parties from
endorsing candidates for nonpartisan offices. rguiag that the case was ripe, the Democrats
claimed that they had refrained from endorsing whatds for fear of prosecution under the
constitutional provision. But because there wasclaam that the constitutional section had

prevented the Democratic Party from endorsing fiquéar candidate for a particular office, the
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Court rejected the general allegations as untigeat 321. On the flip side, in the same litigation
the Court also rejected the arguments of the RegaublParty, which had endorsed candidates
despite the constitutional prohibition. Here, @murt held that the Republican Party’s claim was
not ripe in that no action was taken to enforcepitovisions in question, and the Republican Party
suffered no adverse impact due to their apparetation of the constitutional provisiorid. In
both cases, the Court withheld review in the absefi@an imminent injury.

If the Supreme Court could find no ripe injury wlethe plaintiffs had violated a
constitutional provision without adverse conseqesnthe Plaintiffs’ claims in the present case can
hardly be ripe. In the present case, no injurydwasirred, because the challenged section imposes
no direct or imminent burden on Plaintiffs’ riglat participate in political processes. Should the
Plaintiffs successfully pass legislation incongisteith Section 29 and later have the measurelstruc
down, the Court might be faced with a ripe contreye Meanwhile, in the absence of imminent
injury to Plaintiffs’ right of access to ordinarylgtical processes, this Court should dismiss the
complaint for lack of ripeness.

1. SECTION 291SNOT A BiLL OF ATTAINDER

Section 29 is not a bill of attainder as a matféaw. “To constitute a bill of attainder, the
statute must (1) specify affected persons, (2) seppunishment, and (3) fail to provide for a
judicial trial.” Planned Parenthood of Mid-Missouri and Eastern kamsnc. v. Dempse$67 F.3d
458, 465 (8 Cir. 1999). With respect to specification ofeafied persons, a statute becomes a bill
of attainder when it specifically names an indiajwr when it describes an individual in terms of
conduct which, because it st conduct, operates only as a designation of padatiquersons.

Selective Service System v. Minnesota Public Ist&esearch Groy@68 U.S. 841, 847 (1984).
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In the present case, the portion of Section 28satd does not name particular individuals; nor does
it deal in any way with past conduct, since civiians, domestic partnerships and other similar
same-sex relationships have not been recognizddbnaska. Consequently, Section 29 does not
specify affected persons, and it cannot constautall of attainder for that reason.

In addition, Section 29 also does not impose pumestt on Plaintiffs or their members. The
test for whether a provision is punitive is welladdished:

To rise to the level of “punishment” under the BiflAttainder Clause, harm must

fall within the traditional meaning of legislativeunishment, fail to further a

nonpunitive purpose, or be based on a congressiuteal to punish.

Id. Section 29’s purpose and effect of preventirgrédefinition of marriage clearly does not fall
within the traditional meaning of legislative pumisent, and it has a clear nonpunitive purpose of
retaining the traditional meaning of marriage aadpbetween a man and a woman. Indeed, Section
29 does not punish or prohibit any conduct, pastture. It simply prevents Plaintiffs or anyone
else from redefining marriage in Nebraska withduvaters having the opportunity to participate
in the political process. lItis frivolous to suggthat a voter initiative that preserves the rigjtdll
Nebraska voters to participate in any effort toefete marriage was enacted for the purpose of
punishing those who want to change the meaningaofiage.

Plaintiffs’ bill of attainder claim merits no mocensideration than that given by the Eighth
Circuit Court of Appeals to the claim Richenberg v. Perry97 F.3d 256 (8Cir. 1996), that the
military’s “Don’t Ask, Don’t Tell” policy is a billof attainder. In its conclusion, without any athe
discussion, the Court noted: “We have consideretidtiberg’s bill of attainder claim and conclude
it is without merit.” I1d. at 264. Plaintiffs’ bill of attainder claim h&sss merit than the claim in

Richenberg In Richenbergthe military’s “Don’t Ask, Don’t Tell” policy hadnflicted an actual
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harm on Richenberg; Section 29 inflicts no cognliz&larm on Plaintiffs. A constitutional provision
protecting the meaning of marriage is no more hdfilattainder than is a statute prohibiting

common law marriage.

CONCLUSION

Plaintiffs lack standing in this case, there igusiiciable case or controversy, and Section
29 clearly is not a bill of attainder. For thesasons, this Court lacks jurisdiction over the sabj
matter of this case, and Plaintiffs’ Complaintg$ai state a claim upon which relief can be granted

Thus, this case should be dismissed.

DATED this 30" day of June, 2003.
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